Table 6. 8 v of Banth . in yais from N Hected in the
Wintar of 2660.
6.4 Mud River - Winter 2000
MT-2 MT-2 1 MT13 | MT-4 | MT15 | MT8 MT-23
Unmiried | Unmined | Unmings | Filled Filad Fitistt Filled/Rosid
Nurmber {Abundanice)
Avg 98.00/ 49.171 10267, 14,671 52,60 29983, 178.47
50 26.99] 3183 68.35] 8,42 13.37 144,26 £6.991
Max 1az00{  esop|  171.0] 23.000  70.00) 537.00 266.00)
Min 8200 1tool  18.00] 700 32.00 144,001 217.00
Toxa [Richness)
Avg 18.17} 10.50! 13.47] 4.00} 6.33 8.50] 8.50;
80 3.281 4,51 6.12] 2.00 1.75 176 2.07]
Max 23.00 18.00! 21.00] 8.004 9.00] 11.00] 12,00}
Mint 13.00 8.00) 6,00 4.00% 5.00 £.00] 8.00
{Percent 2 Dominant Tasa 0 =
Avg 44180 8580 6326 8221 76.00] 8257] 67.96
1468 11.38] 177 857
81.820 8844 9375, 82:9)
43481 8081 64.18 §154
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MT48

aid
Nurnber (Abtnaance;
Avg 21383} 82587] 143.50] 444331 12817 784,00
8D 108.54, 303.38 38.08] 300.66] 28.74 427.08!
Max 357.00) 1225.00f . 172.00] 980.00] 16200 1448.00
Min 75.00] 583,00 75 181.90]  78.001 445.001
Taxa {Richness}
Avg 11.33} 1133 73.83 10.83 20.77 14,831
8D 2.80] 1.83] 1.94] 117 2,58 3.9
Max 16,00 13.00 8.00 13.00] 23,60 19,80}
Min 8.00 10.00) 41.001 10.00] 17, 11.00]
hseroem 2 Dominant Taxa
Avg 75.55 84.92 4710 64.92] 3361 88.65
8D 11.68] 5.87, .83 3.28] 4.3 8354
Max 88.89] 7287 58.23] 75.73 44.30 8229
Min, 58.82 $7.731 3867 67.54] 2486 58.8!
[EFT Aburdance )
Avg 95.87 21867 88.00 99.83 84.87 80.67]
D 48.84 78.28] 15.68| 98.57 2213 8083
Max 149.00f  351.00] B84.00 240001  107.00; 202.60]
Min 1000l 13000 4700 15.00] . 50.00 34,00{
{EPT Richngss
Avg 787 383 7.50 3.60 11.50] 487
S0 1.86; 0.99 1.08] 0.84 1.64 1.03]
Max 10.00 5.00; 8.00 5.00 13.00 £8.00
5,00, 3.00 8.00] 3.00 $,00] 3
Percent EPT = 2
Avg 44.94 27.94 49,13 18.70} B7.24 10.38)
S0 830 7.99] 14.37] H.48] 537 388
Max 56.00 38.77] 82.:87] 31.42 75 .20] 13.98]
Min 31.38) 14.53 30,30} 585 62,18} 4.43]
Percant Plecopiora TAB LE 6c
3322 21,35 11.00 0.22 18,69 4.38]
8D 10.84] 6.22 7.99 0.24] 5.25 1.88
Max 44.40 29.48 28.56; 0.48 23.87] 6.88
Min 20,001 13.47 3.80 0.00 588 247
[Hercant Ephemaraptera
Avg 184 002 16.89] 2.29] 29,68/ 0.45]
8D 1.59) 0.04 11.79 1.03] 8.72] 0.37]
Max A.001 0.10 3467 3.96] 4051 1.18]
Min 0.00] 0.00 384 1.87] 2280 .17
10.08 6.57, 21.24 18.19] 2035 6,58
884 4.8 8.90 811 6.88 336
2101 10.04] 28.75 20.87] 26 561 860

Min
FErcont LRrGnOMIGan

Avg 5041 1602 2888 472l 229 46.73
sb 844 1188 640 41| 258 8.94
Max s421f  arvel  a212) 8850 1667 56.89)
Min 42670 344l 1808  dssel 1013 31,24

-
Avg 488 a4 447 s41] 368 522
0 048l 028 024 03t 043 034
Max 528]  440] 48] 5820 404 5.44
Min 413 3ra| 408l  sorl  ama 4.58]

MTM/VF Draft PEIS Public Comment Compendium A-277 Section A - Organizations



&.c. isiand Greak - Winter 2090
MT50 | MTb | MT52 | MT55 | MTS?B ] MT60
Unminsd | Unmined | Filed |Filed/Resid . Filled Fifed. |
{Riliriber {(Abundance)
Avg 105.80  80.17| 127.33]  469.17]  81.00) 250.87
sD 8253) 3667 4642) 208.78] 3230 81.38
Max 17400 14500 180.00]  754.00] 133.09) 402,00
Min as500  acool  7s5.00]  213.00]  40.00) 156.00]
 Texa (Riehhess)
Awg 14.80] 10.83 13.60f 8.50 11.17] 18.83
sD 1.64 4,45 152 2407 248 232
Max 17.00] 1900 1500 1200]  18.00 20.00
Min 13.00} 600, 11 7.0 8,00 14.00
Percent 2 Dormmant Taxa
Avg 43470 6533  56.30] 84770 8718 B0.01
sD 421f 21020 1040 4.74] 1387 9.94
Max 4742 8302 74,_51} @88 8529 6154
37.28] 3241 4400 79744, 52,50 3427
[EPT Abundance
Avg 8160|6787 e4M7] 12847 2087 208.33
sD 5323 2825 3830} 168182 781 7247
Hax 130.00f 13500 147.00] 42100  30.00 332.00
Min 3,00} 3300 5000 24,00, 20.00 128.00)
[EPT Fichness
Avg 9.20] 7.00 750 333 7.00} 1050
S0 1.30] 268 1.95] .37 1.55 147
Max 1160 1200 990 5.00 9.00 13.00
Min so0l 400l 600 200, _sool 4.00]
Parcent £FT
Avg 7362]  05.24f - 7389 2097] 3985 75.85
S0 7.67 3.95 7.89 10.01] 1203 7.07
hiax 80477 %057) 8523 55.64) 5132 87.24
Min s327| 7831l . 6ad se2l 2832 6978 TABLE 7a
Percent Placopters
Avg 17.38) 1948 4458 022] 2483 23.18)
30 11480 1204 1288 0.37] 8.87 10.84
Max 33730 3844 6078 054 3158 30.08]
Hin 5.15] 6.59] . 20.85 0.00! 1493 7,52,
Parcent b phemeropiera
Avg 30,48 14.23] 14.12] 1.45] 4.34 10.84]
50 +1.39] 2.1 3013 6.89 287 3.51
Max 48.85] 3379 3285 2.58] 7.89 16.48,
Win 15.56] 2.74] 588 0.42] 147 721
Porzent Trichoptara =
Avg 25.56 19.28] 1068 45,77)
sD 10.33 . 3 19.88 8.08, 8.08
M .11 ; . $5.04] 1942 5358
Min 11.83] 5 4.12| 3.78 31,60/
Fercent Chironomidse
Avg 831 s7.27] 5188 10,90
S0 2.83 17.34]  18.63] 3.08
Max 12.07 7162 6843 16,94
Min 4.4 2467 34.21 B.23
Bt
Avg 3.48] . 5.37 432 348
S0 0:21 . . 022 0.56 0.17]
Max 373 ! i 5.70 481 388
Min 3.20 . & . 5.08 arn 3.28]
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Table 7. Summary of benthic macroinvertebrate anelysis from samples collectad in the

Spiting of 2000,
7.a. Mud River - 8pring 2000
M2 -13
{Mgmber {Abundance)
Avg
8D
Max
Min
Taxa {Richnass)
Avg
S0
May,
Min
% 2 Dominant Taxa
Avg
SD
Max
Min
|EPT Abundance
Avg
8D
Max
Min
PT Richness
Avg 7.67 8.87] 850 567
SO 242 1.37] 1.87] 178
Max 11.00] 10.00] 11.00 7.00 8.00 5.00; 6.00
Min 400 7ol 800 3.0 200 300 300
nt kP
Avg 4040 69,78 63.62] 18.83 31.37 42.06
S0 11.82 8.12 19.00/ 445 11.67 17,07
Max 8180 76.35 85.37 24.05 . 48.11 6765
Min 28.16 B1.22 28.71 11.48 21.48; 18.81
Percent Plecoptera { I
Avg 18.85 25.78 2581 11,62 243 1.90
30 12,65 6.85] 19.58 3.04 . PAL 1.37
Max 37.50 35.14 84,83 15.18] 8.09 4.41
Min 1.23 17.42] 1232 8.56 X 0.00] 0.78
Percenl Ephemaropleta
Avg 18.36] 44,00} 36.30 1.6 g 16.80] 15.27]
80 11.08 8.56] 15.15 2.38 N 9.39 15.87
Max 41.72] 56.70] 51.80 8.35 X 29.25 39.71
Min 8.33 328860 1818 0.001 X 5.04 0.47
[Percent Trichoptera
Avg 3.08] 0.00] 1.72 5.26 ¥ 12.63 24.88
sD 8.38 6.00 .87 1.56 K 7.89] 497
Max 16.07 0.00] 3.30] 7.35 K 21.01 31.081
0.00] 8.00) Q.80 2.78] . 0.87 17.92¢
Parcent Chiranomidee
Avg 24,81 Fihal 25.37] 87.56 A 17.31 37.83
8D 881 6,285 2247 427 . 16.25 18.89
Max 30.36 29,58 64.25] 377! i 4243 7311
Min 13.16] 14,09 0.00] 8329 R 4.70! 23.53
HBI
Avg 3Ty 362 3.63 5.28 X 5.19 4.98
So 0.40 032 1.02 0.20 . 0.51 0.48
Max 442 4.01 4.99 5.8 i 5.64 5.87,
Min 3.20 3.25 1.98] 508 . 428 4.51
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7.5, Spruce Fork - Sg_-j‘{ﬁ 7060
MT-258 | Mi-32 lf ‘E@ i A< 2T Mi47 | WNia8
Filled Fited Filled Unmined | Filled/fesid | Unmined | Filled/Resid
Number (Abundance)
Avg 69083, 594,00/ 308.00) 135.17 229.67) 160.87] 206.00;
8o 558,801 334,23 218.18 4392 124.02 7223 18218
Max 1626.00|  876.00 614.00} 187.00] 37&001 279.00 490.001
Min 154.00] 132.00] 87,00 75.00) £8.00 64.001 80.00!
Taxa {Richness)
Avg 13.83 11.33 8.83 1247 9.147] 16.00] 12.50
&0 2.93 3.08] 1.33] 5.60 264 5.18] 4.23
Max 18.00/ 16,00/ 10.00] 20.004 13.00 2200 20.001
Min 9.00/ 8.00] 7.00 6.00 8.00; 8.00 9.00]
{Percent 2 Dominant Taxa
Avg 68.48] §8.24 7263 69.07 61.51 4941 59.05
80 5.74, 9.01 6.18 12.48] 4 58] 12.01 16.77]
Max 78.601 69.61 80.39] 81.33 66,18 6875 78.12
Min 62.81 45,851 62.07] 53.11 53.60 36.36 40.69]
EPT Abundance
Avy 305.83] 98.83) 31.33 111.33 104.33 124.67 50.50
8D 171.48 43,64 2286 26.56] 83.00 47.93 23.55
Max 570.00 170.00 8800 137.00 187.004 2086.00] 98.001
Min 118,00 $0.00 4.00 68.001 33.00] 62.00] 27.00]
EPT Richness
Avg 8.50 4.47 287 7.33 417 10.00 5.83]
8D 1.22 147 0.82 2.50 1.60] 258 2.23]
Max 8.00] £.00/ 4.001 10.00 7.00] 13.00] 8.00]
Min 500 2.00 2,00 4,00 2,00 7.00] 2.00
[Bércont EPT
Avg 58,68 22.31 10.77] 84.82 4450 76.18 36.25
50 22.34 12.55 637 11.22 9.5 10,73 24.97 TABLE 7C
Max 71.27 37.88 2254 94.08 53.58) 96.88) 66.21
Min 16,61 947 392 85.24 27.50] 86,99 9.80
Percent Plecopterd
Avg 966 2.38 .88 18.07] 1.49] 29.83 2.51
80 4.48] 357 0.82 5.01 1.38) 662 283
Max 16.23 7.80 145 2353 3.20 38.07 B.21
Min 3.32] 0.00 0.00 9.33 0.00 18.83 0001
{Bercent Ephemaroptera
Avg 37 7.48 0.00 28,96 37.03] 12.51
find 2091 7.85] 0.00 11.12] 1359 12.35
Max 575 20.491 0.00 40.81 59.38] 31,25
Mi 0.08 1.081 0.00 13.33 18.82 4.4_@]
Parcent Trichopters
Avg 11.82 12.48] 8.88, 13.05) 9.32 16.22]
S0 5.96 6.26 4.00/ 7.84 6.58] 12.22
Max 19.88) 20.1 15.03; 27.94] 16.82 3724,
in $.19 582 3.82; 7.30/ 3.13 4,56
[Parcent Chironomidas
Avg 20.82 27.38 3367 30.80 4.98 34.44
80 .14 15.22 989 10.96 3.83] 2342
Max 31.70] 47.76! 4334 5187 881 £64.90]
Min 8.16 9.85 16,84 22,40 0.00 7.884
HBl .
Avg 4.85 5.43 6.45] 5.5 3.04 4.60
8D 0.68 0.50 0.55 0.20 0.31 0.59
Max 5.91 5.52 7.39, 5.87 3.4 5.83
Min 3,85 4.41 5.81 5.31 274 3.86§
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7.c. isiond Crosk - Spring 2000 ]
MT-50 M1-51 MY MT-85 MT-57 WMT-60
Unmisied | Unmined Hiad d/Resid Fiilgd Filed
Number (Abundance)
Aug 118.83) © 118.83) 141.33 683.50] 244.33 22183
8D 33.54 28.79 84.98] 186,54 69.66; 7281
Max 172.00 142.00 258.004 865.00 348,00 341.00;
Min 82.00 68.00 50,00 428.00 180.00] 124.00
Taxa (Richness)
Avg 15.87 13.50] 18.50] 13.17] 14.67 1847
80 1.756 243 4.28/ 1.33] 2.50 2.32
Max 19.00] 17.00/ 23.00] 15.00/ 18.00 18.00
Min 14.00 10.,00] 11.00| 11,00 12.00; 13.00]
{Parcant 2 Dominant Taxa
Avg 51.54 48.71 39.75 78.23 58.91 57.03
S0 5.89 1.31 8.2 .82 746 7.23]
Max 83.37 60.561 48.13) 88.02! 63.57 87.38]
Min 44.251 40.001 34.07 65,66; 42.78 50.47
|EPT Abundance =
Avg 8147 88.50 75,33 348,17 136.00 123.83
8D 268.54 25.20 36.77] 180.97 4814 32.15]
Max 120.00 118.00] 148,00 500.00] 196.00) 182.001
Min 57.00] 47.00; 48.00! 85.00 70.001 $5.001
EPT Richness
Avg 8.33 8.17 8.50 6.00 8.83 7.50,
8D 151 0.98] 1.52| 1.10] 172 1.0
Max 12.00] 10.00 11.00 8.60 10.00] 9.00
Min 8.00) 7.00; 7.00 5.00 5. 8.00
[Parcant EPT ; 2
Avg 68.43 72.33) 55.65 49.58] 55.48 58.24]
5D 10.00 714f 1699 20.03 1094 1469 TABLE 8
Max 76.99 83.80 72.63 68.38 70.21 87.10
Min 83.27 62.73] 26.01 15.15 37.84 44 81
[Parcent Pivcopiera
Avg 1247 16.18 25.49] 0.73] 20.64
SD 5.39 9.53] 8.77] 0.52/ 884
Max 19.47 25.78 35.681 1.63 4357
Min 581 4.17 1548 0.23, 18,24
[Percent Ephemeropiera
Avg 51,72 50.81 12.24)
S0 840 .59 7.84
Max 83.95 83,33 827
Min 40.19 37.88 4.62
[Percant Trichoptera
Avg 4,54 5,35, 17.83
s 4.15 254 10.4
Max 11.501 8.45] 30.77]
Min 8. 2.28] 2.89
{Parcent Ghironomidaa 1_1
Avp 13.04 14.58 8.8
8D 8.61 4.95 451
Max 24.30 %N 12.72]
Min 3.68 .78 2.20]
HBI
Avg 3.8% 3.77) 349 4.38
8D 0.38 0.48 0.28] 0.47
Max 4.31 4.56 354 4.67
Min 340 3z 318 345}
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g5
a5y L733
3 15
48 2%
8 57
3 1
13 8
2 2
A8 24
- % TABLE 9
2% 12
87 58
3 4
48 24
k- 27 3
13 2 3
85 62 10
2 i 2
4 18, 2%
Acg 4 1
123 18 $ 1
b ™ 33 M
tin. 3 & &
[Count 41 48 24
%@W_.m_
g3l 13 38
S0 17 14 1%
iax % 54 55
e ? ) 2
Count 41 48 24
'mmm
Avg 13 30 80
18D 2 23 1%
i 2 80 72
Mo 0 L3 25
Count A1 48 2
JAvg 34 47 53
S0 t L 23
Max 58 88 5.8
i 13 23 +8
Cokin 4% 48 24
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wnipuadwo Juswwo) aland Siad ¥ela SA/WLIN

y8cv

suoneziuebiQ - v UOHIBS

. Signiicance 1estng of he Winter 2000 benthic Mmacromver Tunclional Teedng grotps. Analysrs uilized was
LANCOVA on ranked data followed by muntiple comparison testing using Bonferroni t-tests, Degrees of freedom for all tests are 2
and 16. :

Percent of each Average
Functionaf Feedging  Average Average Filed/ Degress of Significantly different
Croup Unmined Filfed idential Freedom F-value  Probability from unmined

Collectorigatherer 2073 33.59 53.44 16 3.92 G.0411 FillediResidentiat
Filterer 4.66 2007 20.56 16 7.84 0.0042  Filled, Filled/Residential
Scraper 38.10 15.16 15.90 16 5.29 06173 Filled
Shredder 19.33 2498 817 16 282 0.1040
Predator 8.11 5.80 174 16 3.10 0.0729
EPiemew 0.06 0.00 0.18 16 4.59 0.0267 Filled/Ry

~

=

=~

=

[
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Toble 11, Summary statistics. for Spring 2000 besthic aampling
svent.
o 48 30 370}
L] 293 289
o 414 1628 )
84 3] &7
ot 42 54 24
Rithness
9 5 17 EE
S0 4 4 3
htax 22 23 20
Min € L 8
aunt 42 54 24
orcesnt 2 Dominant Tans
il (3 BE]
5D 2 15 13
s 81 95 99
Hine k] ) 41
Caunt 52 54 24
anee
9% 97 137
0 a3 103 51
e 206 £70 500]
s 28 4 22
ICount 42 54 ’5‘
EPT Richnsss
Ry ) 3
&4 2 2 2]
ox 3 1
Min 4 2
Gt 42 54 *
Parognt EPT
VG ] 3
s 7 z X TABLE 12
i 47 29 &8
Min 28 Z 104
42 54 241
cent Plecoptars
Avg a1 1 2
SO 11 11 2
hax 8% 44 8]
Mo 1 e i
Count 42 5 24
Percodt £
v 42 K 23
80 18 17 181
Max 73 58 8%
Min 8 e [
Count 42 54 24
Peroant Trichoptera '5!
Ve 5 £ 7
S 5 7 30§
hiax 20 Ea | 39§
baicy o 1 5
Count Az 54 24)
Percact Chironomi
Rvg 5 7 3]
SD 12 2i 19}
= 84 74 75}
Miry 2 1 4
it 42 54 24
B}
v 4 3 5
0 08 M) .54
5 T 8
in 2 3 A
Caunt 42 54 24]
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TABLE 14b, 14¢
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TABLE 15b, 15¢
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Fabke 17. Sumaary statisties aud onp between the 4, Gited and identinl sites for water chemistry collected by the US EPA ot the benthie
ate plis thows i the Mud Wiver, Spruce Fork and Isiand Creek watersheds during the Spring 200 event. Where L ial sample size was
were murde between and filled e methad are aste
Somple iz
UFFR Uninined Filled Filled/Residd Fvahue Probubility Significantly different from unmined

JALKALINITY, mg/l 794 18.23 185.45 139.59 19.63 0,006 Filled, FilledResidontial
ANTIMONY® gt 562 37.54 128.6 1733 08,0095 Filled
ARSENIC gl 57672 8252 2993 23.47 40009 Filled
ICALCHIM, TOTAL mgl 77974 303 11245 3173 24.01 <6.0081 Filted, Filled'Residenttal

mg 353 23 1.96 143 554 00198 Filled

Ushosiom 794 Ta.8T 1056.12 18345 19.63 <0.0001 Filled, Filled/Regidentiat

mgA 7794 .96 10.69 .91 436 6.79

st T4 £.42-8.00 T.12-8.18 TR-824 514 60124 Fifled, Filled/Residenzial

C T4 16,03 1606 1797 HOZ 03815

ugfl 351 198.3 3245 87 6.43

ug/l 34662 38.4 80.97 166 00278 Fiked

ki -28 294 .93 B6.57 36.56 2728 <0.0001 Filled, Fifled/Residontint l

gt T4 ) 0.76 729 420 16.98 00001 Filed, Fitled/Residonsial

ugt w2 1482 10241 6.53 0.03 Filled

g/l 1194 190 1231 4725 1209 <“D.0001 Fil ﬁ Fitled/Residential !

gl SH03 1344 346.4 22612 1991 <0.0001 Filled, Filled/Residentinl

vt 582 35.7 339 23.47 0.0009 Fitled
bora organic CARBON __mg/l 9i9/3 117 2.26 L7 338 0.068 Fillod 1
Mean values din Table 17, Statistical analysis d using rank data which is ot presentad.
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River, Sprace Fark sod txdend Creek watersheds,

Tahie 18, Hebisst yxnd sibstrate tnformation eolizcted by the US EPA at the beathic meoroinvertebrate sampiing locations in the Mud

) T80, Mud Tiver
T2 (i) xﬁ’-ﬁ MT-14 MT-15 MT-18 NT23 |
Unmined Unmiined Unrined Fited Fied Fifled Fillsd/Resid
2 1 2 4
85 ] 85 18
7 [ [ 65 5
8 1 18 8
17 it 1 4
14 7 4 1 4
B i1 4 1 2
18 18 17 1 [
8 9 8 8 8 25
11 74 4 8 [ 10 5
47 10 10 18 18 13 8
148 153 183 148 145 138 125
341 213 333 309 2.9 352 234
311 [ 258 154 11, 396 2.7
T3 64 20 2.7 23 164 787
6.6, Spruce Fork
#47-258 W2 MT-38 M40 MT-42 MT-48
Fited Fited Utimined  Filed/Resid  Unmined  Filled/Resiy
2 2 4 1 5
a5 85 75 85 B
7 83 €5 [ 5
2 1 i7 7
2 18
13 4 1
14 4 1
1 18 X s 1 B
7. 4 75 5 [ 75
1 10 1 14 15 A2
1 17 1 il 14 18
152 33 181 144 168 180
3.01 27 396 388 34T 328
339 .5 1058 588 358 22,1
78 373 55 148 164 255
Th.c, wiend Creek —
M7 <50 MT-51 WT-82 (e WT-578 MT-80
Unmined Unmivied Fited Fileg/Resid Filled Filied
2 2 1 3 1 2
5.5 55 8.5 78 85
7 5 7 55 ) ]
7 19 20 7
8 18 10
1 12 18
6 1 )
AT 1 17 9
7 4. (3 5 128
1 1 1 17 14
1 16 1 5 10
142 14 4 138 157
3 31 34 48 386
58.1 1B 3t 672.3 484 ]
T64 3, 184 8.2
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Functional feeding group designations for families collected
at the EIS monitoring stations

FAMILY FAMFFG
Acari Predator
Aeshnidae Predator
Ameletidae Seraper
Baetidae Collector
Buaetiscidae Collector
Bivalvia Filterer
Brachycentridae Collector
Caenidae Collector
Calopterygidae Predator
Cambaridae Collector
Canaceidae Scraper
Capniidae Shredder
Ceratopogonidae Predator
Chironimidae Collector
Chiloroperlidae Predator
Chrysomelidae Shredder
Coenagrionidae Predator
Collembola Collector
Corbicutidae Filterer
Cordulegastridae Predator
Corydalidae Predator
Cossidae Shredder
Culicidae Filterer
Dixidac Filterer
Dolichopodidae Predator
Dryopidae Scraper
Eimidae Scraper
Empididae Predator
Entomobryidae Collector
Ephemerellidee Collector
Ephemeridae Collector
Ephydridae Collector
Gastropoda Collector
Gerridae Predator
Glossomatidae Scraper
Gotnphidae Predator
Helophoridae Shredder
Heptagenidae Scraper
Hydracarina Predator
Hydropsychidae Filterer

Functional feeding group designations for families collected

at the EIS mouni g
FAMILY FAMFFG
Hydroptilidae Piercer
Isonychiidae Collector
1sopods Collector
Lepidostomatidae Shredder
Leptopbelebiidae Collector
Leuctridae Shredder
Leutridae Shredder
Limnephilidae Shredder
Lymnagidae Collector
Muscidae Predator
Nemouridae Shredder
Noctuidae Shredder
Olgiochaeta Collector
Optioservus Scraper
Peltoperiidae Shredder
Perlidae Predator
Perlodidae Predator
Philopotamidae Filterer
Phoridae Predator
Physidae Seraper
Planorbellidae Collector
Polycentrepodidae Filterer
Psephenidae Scraper
Psychomyiidae Collector
Prernarcyidae Shredder
Ptilodactylidae Shredder
Rhyacophilidae Predator
Saldidae Predator
Saldulidae Predator
Salpingidae Predator
Sialidae Predator
Simulidae Filterer
Staphylinidae Predator
Stratiomyidae Collector
Tabanidae Predator
Taeniopterygidae Shredder
Tanyderidae Shredder
Tipulidae Shredder
Turbellaria Predator
Uenoidae Scraper
Veliidae Predator
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Tom FitzGerald, Kentucky Resources Council Anthony Flaccavento, Appalachian Sustainable Development

Appalachian Sustaimble Development
& C n
Northust Teviessee ond smmmt Virgivio™
---- Forwarded by David Ridet/R3USEPA/US on 01/0R/2004 01:48 PM ----- P.0. Box 784, Abingdon, Virginia 24212-0791
Phone: (276) 623-1121  Fax: (276) 625:1363 « E-mall: asd@evaiorg
FitzKRC @aol.com wwaappsisdev.org
To:  R3I Mountintop@EPA
OLO772004 12:01 ec
AM Subject: Comments on Mountaintop/Valley Fill DEIS M. John Porren »
" US Bavironmiental Protection Agency
January 6. 2004 1650 Acch Sirest RECD N0 5 o

Me. John Forren Philladelphis, Pennsylvania 19103

Project Manager
U.S. Bavironmental Protection Agency (3ES30) Mr. Forren:
1650 Arch Street Dear
Philadelphia, PA 19103

Fax: 215-814-2783 Iwassbnckedm!emofﬁzeﬂ%splmﬁﬂowmuﬂammmwﬂmmmgpmﬁces

and

Email: mountaintop.r3@epa.gov 1o be sccelrated and expanded

Many stiudies of the impacts of mountaintop removal, including President Bush’s own
Subject: Comments on the Draft Programmatic EIS on Mountaintop &M Tmpact Statement, make clear how miich damage is done to hotnes,
Removal/Valley Fills in Appalachia streams, forests and fishing and wildlife through this practice. The proposed new rules
Dear M. Forren: will incpease alf of these probletis by eliminating limits on the size of Valley ﬁl}smdby 1-10

: : reducing & me foot stream zone protectionarea,
The Kentucky Resources Council, Inc.. @ nonprofit environmental adyocacy organization whose Foeren Appeladiia where antaintop placs S
members include numerous individuals who Jive, work and recreate in areas adversely affected gﬁng hex:zﬁ?;’;‘x i ve;?;? the m&m this m?w feaves, mxe
by the construction of valley and head-of-hollow fills, submit these comments concerning the pumerous friends who make their living in the coal industry and T am a sirong supporter
draft EIS on valley fills and mountaintop mining. of economic development throughout the coalfields, But economic development need
and should ntimee 10 occur at the expense of the environment, local farms and

KRC endorses and incorporates by reference as if fully set forth below the comments of the ?:;3 méf:w :
Citizenis Coal Council, the Kentucky Waterways Alliance, the Friends of the Farth, the Chio
Valley Eavironmental Coalition, the Kentuckians for the Commonwealth, and Save Qur Turgs you to seek smother ahtemative, one which places strong limits on this highly
Environment in oppesition to the conclissions contained in the DEIS, and 4"2 destructive practics and allows local communities to maintain and build upon the natural 1 -5
urges that the DEIS be withdraws in order that 2 document properly reflecting the science resurce base which they have,
containied in the sumerous analysis, and consonant with the Clean Water Act and SMCRA, '
might be proposed. Thavk yon,
Cordially,

Tom FitzGerald
Director
Kentucky Resources Council

Appahchmn Sustamb!e Development

Printed on Post Consumer Retycled foper
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Friends of the Little Kanawha

REC'D JM g 8 af

FOLK
Friends of the Little Kanawha
P.0O. Box14
Rock Cave, WV 26234

January 3, 2004

Mr. John Forren

U.S. EPA (3EA30)

1650 Arch Street
Philadelphia, PA 19103

Dear Mr. Forren,

FOLK, Friends of the Little Kanawha, is a watershed organization
dedicated to the preservation of the headwaters of the Little Kanawha
River. We have been performing benthic monitoring and chemical water
analysis on specific tributary sites on the headwaters for 25 years.

The EIS study on Mountain Top Removal confirms that this radical form of
strip mining is harmful to streams, the forest and to communities.

There has already been 1200 miles of streams buried under mining waste
in valley fills. Burying headwater streams under tons of rubble is instant
death to the origin of a stream. These headwater streams are full of
organisms that benefit the river downstream and provide the balance
needed for stream heaith. Burying a headwaters alters the morphometry
of the affected stream, permanently altering stream volume, flow and
organic diversity downriver.

Our mixed mesophytic forests are the most diverse in the world. The
operation of Mountain Top Removal has a predicted loss of over a miliion
acres of timber,

Communities have disappeared, close neighborhood ties have been broken,
people displaced, homesteads have been destroyed.

5-7-2

7-5-2

10-2-2

" "REC'D N g ¢ 274

FOLK requests:

1. Stop the cavalier burying of headwater streams.
2. Reduce the size of valley fills.

3. Establish limits on deforestation.

4. Do not weaken the 100 foot stream buffer zone.
5

1-8

Develop programs to assist those suffering from community

displacement.

© Thank you.

Sincerely,

Friends of the Little Kanawha

MTM/VF Draft PEIS Public Comment Compendium
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Grattan Gannon, Erris Co. LLC.

Liz Garland, West Virginia Rivers Coalition

ERRIS CO. LLC.
724 OXFORD DR,
HUNTINGTON, WV 25705

AMDG. PHONE 304 522 3634

8/18/2003
REC'D AUt 2 6 2003
John Farren
US. Environmental Protection Agency Re: Mountaintop Removal
1650 Arch St, Mining

Philadelphia, PA 19103

Dear Mr. Farren,

1am a businessman whose enterprises depend on coal generated electricity in
Eastern and Western locations of the U5, 1 have seen mountamtop mining and it is
insane. There are better ways of mining, and bly

Please accept this letter as a p te against
25 a plea to guide us to something better.

Mayor Bill Gorman of Hazard, Ky, says that flat land ¢reated by mining has
allowed fot the town fo grow in a way it otherwise couldn’t. | accept this for his town,
Other locations more remote are not so fortunate, One such is in WV where thousands
of people are permanertly displaced, with no real passibility of development on the
unstable desolats, flats created, since the location was not planned in confunction with
a town. On the cim!mry needs of local residents are ccmpieb.-ly dismissed, schoofs
lost, people b d and displaced, state officials ignored. This is conti
demonstration by the mmning company that there are no long term plans or
considerations for betterment after mining operations cease. As a result, the future
economics of the area and once secure land vahmsm destroyed for generations to
come. The long term elimination of local } mdmmm jes of nab
msoummtostmdnﬂacmhndnfuﬁrbeymd&w‘_ of the mini Y.
Otlier methods of ariniry offer more respect 1o neighbors, um{ aliow natural resources
to return. Peaple currently have no effective recotirse to redress, no real protection of
law. We are watching our state and its fabulous natural resources get chewed up, and
we are seeing our siate government unable tocope with it or to offer any protection to
citizens directly affected with extreme loss or indirectly affected.

Mountaintop removal seems to result in & negative employment situation. It
appears to be the practice, to abandon the employees along with the land after mining, |
do not lve in close proximity fo these operations, but this lack of principle reflects on
me as a businessman. It takes the heart out of one who struggles fo do what is correct,
and my business suffers.

Pleasa accept this letter as a plea to protect citizens and their environment
involved in this unneceesary process.

7% Wﬁw

taintop 1 mining, and

1-9

10-2-2
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WEST VIRGINIA RIVERS COALITION

Jmuary 6, 2004

Mr. Jobn Forren

U.S. EPA (3EA3D)
1650 Arch Street
Philadelphin, PA 19103

Dear Mr. Forren,

%eim%MomWopWﬁeyFﬂlﬁn Appalachia Draft Prog
! Inpact St (DEIS) public As
Vhpmhmmm(mmmbm&emmﬂmfww

1, West

mcwmzmwmwmmwmm auppm&mrmon
to seck “the conservation and restoration of West Virginia's exceptional rivers and
Moummpmovﬁmmgandn‘smWMwofwﬂayﬁﬁmgmmdkmappemmm
the interests and gosls of WVRC and cur membership.

Qur migmbers roly on healthy water. Our bers are riparian land who West
V{@mmmmﬁgmdwhweﬁummpisymmmm Our members utilize our water
and waste assinilation. Ow in the waters of West Virgiia:

ﬁmmmwwwhmmm Our members appreciate the acsthetic quality
of West Virginia's o) y of our fisheries and the ripadian ecology
of our head: Out b mmdmmdplmnﬁﬂwmrmcw

WVRC submits these comments to directly address the concerns of our membership and we join
mcmmabmxmdby&t&ﬁmﬁwﬂnmrdmd}mmyé,mo#} It would be simple to limit

to & gingle thep of valley filling is an sbominztion,
mpkwd&ﬂmmmofaqmmdhy&dogc and should be stopped. But the
comments to follow will respond, a3 requested, to the voluminous DEIS.

To summarize, 1 will reitesate what has been said by Earthjustice and others: the purpose of the
DEIS was to develep procedures, policies and guidelives to "minimize, to the maxirnim extent
practicable, the adverse environmental effects to waters of the United States.” Yet, the DEIS
abandons its purposs and provides no altemative with substantive recommendations to minimize
the environmental harm cansed by mouttaintop rexsoval mining snd valley filling.

The foliowing specific observations drawn from the DEIS are of concern to WVRC:

. mwwmnmmmmmﬁmofmmdmmmm
caused by rémoval mining and valley filling, Substantial environmental
memwmmMmmmmbmmwwwthnm
including Yet, the DEIS takes
wmmmmnﬂuﬂwhmnmma‘ asm k lly important

Seeking the conservation and restoration of West Virginia’s exceptional rivers and streams

80! N. Rendolph Avenue » Elkins, West Virginia 26241 « (304) 637-7201 » www.wyrivers.org

1-9
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Scott Gollwitzer, Appalachian Voices

emmmm h\ﬁm,ﬂ‘:ehnyﬁtgcxfmnreﬂ:m- th d miles of head: is
istic without about the magnitude of destruction.
» mnﬁmmmw&ehuﬁwwenﬂewmmmwdmymagom
protect land within 100 feet of streams. The law protects these riparian corridors on all
and p t within areas of mining sctivity. It reijuires that water
quantity, w&erquﬂnymdrelﬁedmmm&lrmmummeiyhnpwedw

mining. The Bush ad ly eliminating the buffer and allowing
mﬁmwmwﬁmmﬂ%mmﬂm
* The DEIS has downplayed its own i i that smaller valley fills are .

mgmﬁmﬂy}mdmmwﬂmimgmvanwﬁn& Permit applications which will bury
longer lengths of headwater streams will result if the DEIS cannot recognize its own science
and limit valley fills, thus minimizing, "to the maximim extent practicable, the adverse
environmentsl effects to waters of the United States,”

. mammﬁnneswwmort&euwofgmmleomdernwhichdn&fmt

of mountaintop removal mining. The
gmmwummmmmmmmmmmmmm
oumtﬁmveimpqct The direct and cumulative impacts of filling vatleys with moumtzintop
ing wasts are h&utﬂubﬁmemkmmﬁmummmm
ommmmammmnmwgum&r ion to b
is not recoverable, ’

*  Ofien, envi 1 harm is weighed agriinst ic gain. The DEIS presents extensive
economic summary data, none of which provides substantial argument for the
prachice of mountaintop removal, mse&nymyummmmmmmmmm
degradation of valley fills. Coal production is expected to be "panned out” in 49 years,
according to the DEIS, a figure that is almost double other reports. In the last ten yewrs,
production levels of coal have remained consistent but jobs, a cxitical economic indicator in
Appalachia have decreased. Where will the jobs be in 49 years? The question is especiully
important since the DEIS points to & loss from mining activity of inable agriculturat Jand
by over 20 percent in roughly the last 50 year pericd.

To conclude, remeniber, the poal of the DEIS is to minimize "the adverse environmental effects
$o the waters of the Untied States”. mm@mmmmmmmmam
administration is recommendisg the opposite by eocouraging MTR, and supporting the
dmmmanemV’ugmxanwcxsmﬂzdwpmofva\hyﬁlﬁn&

Valley fills and the burying of head st be stopped. Mountaintop removal mining,
and all mining prectices, must protect the health of our water and surrounding énvironments,
WVRC asks that the responsible agencies: U.S. Environmental Protection Agency, U.S. Army
CmpsofEngnews.U&GﬁoecmemeMnmg.US Fish and Wildlife Service and WV
Dep of‘” i revigit the purpose of the DEIS and present somnd

ices and p to min L“the mtal degradation of mountzintop removal mining

andvalleyﬁiimg, hﬁmaﬁheagmcm ability to make sound and réasonable
recommendstions, WVRC would expect mountsintop rethoval mining and valley filling practices
to be stopped.

|5-7-2
1-10

5-7-2
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9-5-2
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Mr. Johu Forren
US, EPA (3EA30), 1650 Arch Sweet
}'hﬁ:de{phm, PA 19103

Greetings:
Please be advised that the following commenty the sbove-pafs d Enitonmental Impact
Statement are submiitted an behalf of Appalachian Voices, the Sontherr Appalachisa Biodiversity Project snd
ouememhars,

Ahml Aypﬂacﬁim Vo&m Eanad in Boons, Nosrth Caraling, Voices i & nonprofit

d w p dwccolopmlmw:y mwucnnmyaodmhmﬂ

Memgeofﬁre h mdmml‘ hachi App these goals

cuz fout prmary ({) i @ ’Pu&xcbmk (%) Ending
Mouniin Top Reemoval Cadhﬁmng:md(ﬁ?mmndngﬁmmma Purestry.

About the Southert Appalachian Biodivetsity Peoject, Based In Asheville th(:nmhm.thc Southemn
Appalachisn Biodiversity Project (SABY) i a
m:mwgdeﬁndmﬂmm&mmmhﬁomxyofmsmmn Sw?aamnplmhuﬂxm
goals by: (1) seeking permanent protection of public lands; aod (2 enforciog the Endangered Species Act

Requeit for o Mosatorium ox Mdmmmi Public Hudngt Appalschian Voices and SABP hezeby
request that EPA fmpl I/valley fills in dachi
mtﬁm;dnqu!cmadm&edmdmpmi hmulmofzuchmn.mmq!mtmthp’\ bold
additionsl public headngs on this woefilly inadequate document,

Scope of Comments. Wtﬁen&dfm din efficiency, Appalachian Voices and SABP
bave, to the extent practicabl d our As vuch, these comments age tesponsive ogly to
the sxent of information available zh:an;hﬂw datgofmhmmm (noted above) snd da not concede the

el y of the isines hereaft 9, Appalachian Volees and SABP remin she right to
comsment upon, or challenge throngh adeniniswative or ;udiux\ means, any new information, issues, couses of
ction or other information zeIaccd 1o the shove-referenced EIS.

20 Battery Park Avenue, Suite 405 Asheville, North  Carolina 28801
phone: 828-225.9685  fax: 828-258-0758  www.appvoices.org

3-4
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Bill Gorman, Mayor of Hazard, Kentucky

Intoepy ofChedf‘ and Ateach Plesse be advised that any docutnents, whether
hard-copy ot el cited irr, of sttached to, these are to be treated as if they were fully
incorposated in the body of these comments. As such, it {s our intention that these cited documents 2nd
mﬁbcmnmmafmmmplms&&mfwmmmmuwm If uny of the
i wonild like copies of these documents, Appalnchian Voices or
ﬁABPwﬂﬁmnhmmwaqcesthamomHzcm fee.

Request that Public Hearing(s) be Recorded and Transctipts of the Proceedings be Produced and T seman "
Made Part of the Admind Record. Appalachian Voices and SABP hesehy request that nay and all 3,_4
public hearings held selative to the sbove-refe d EIS ba ded and that Ipts of the 1 .

he peoduced and made past of the complete state and fadend sdndnistative records,

g

Request that Written C Deadlifte be Extended for Two Weeks After the Public Hearing. Itis
o!wwmt!mthepuhlicwiﬁb:bunhhmwmwmwmmmmeyhmcbmx 3
ammhdmoppmmty&ohm&mm d partios {p like) ding any "5
public heari As such, Appalachi V&wmﬂ&iﬁ?hembymmmtdmﬂndmdbnefmwm
comments be extended for twa weeks Following any such heacdngs.

written w all public inedo 1 these of Appalachian Voices, prior to approving
thuabuverefmce&ﬂls.

qunen.ﬁanm“ p o Co ts. Appalachisn Voices and SABD beraliy request tiat EPA 3 6

Closing C Anhc hed &cmMmMeﬁnandmof&:Omkhobg’al Socisty
indicate, we toa ate Lled over the harmful that intop/ valley il
min&ughuhadmdwimeuemhxvem:widzmyafaqmm "amimvim <

Additionally, we are equally dissayed about the caltural and envi that
mmwnmp/wﬁqﬁnmm;misMwﬁ}mmmmskm&egoodpwpkm&ngm&ccod
fields of Appalachis. These hordfic and, far 10 often deacly, impaets should not be shunted sside in the | 9-5-2 |
bureancratic shuffle simply to ease permitting requirements in an effort 10 accelerate the producdon of eoal 1o i

Feed Ameriex’s , tnd ever pp fard:up i Aamch,mdumndnm&y
prehensive Bavi ! Tempact & that ful altesnatives and theie
! impacts i dance with both d«ehtwmdspimof&el@amodﬁnnmmmﬂ Policy

Act

1f youfhave day questions, please do not hesitate to contact dur offices.

Teacy Davids
Executive Disector
SABP

P.O.Box 3141
Asheville, NC 28801 Atgheville, NC 28802
828.225.9685 828.258.2667
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GOOD AFTERNOON:

MY NAME IS BILL GORMAN. I AM THE MAYOR OF
HAZARD. 1AM IN MY 26th YEAR OF BEING MAYOR, 1
SERVED OVER THIRTEEN YEARS AS THE VICE-

CHAIRMAN OF THE KY. ENVIRONMENTAL QUALITY
COMMISSION.

EASTERN KENTUCKY HAS HAD MAN Y'Y;I%OBLEMS’
}HSTCRICALLY, BUT IN HAZARD AND PERRY COUNTY,
WE HAVE BEEN VERY FORTUNATE, BECAUSE WE HAVE
BEEN ABLE TO GROW AND DEVELOP.

WE HAVE BEEN ABLE TO TAKE ADVANTAGE OF ROAD
CUTS AND FILLS. THE HAZARD BY-PASS COST $31
MILLION DOLLARS, BUT THE BY-PRODUCT OF IT HAS
BEEN OVER $100 MILLION IN DEVELOPMENT IN HOLLOW
FILLS.

MOUNTAIN TOP REMOVAL AND STRIP JOBS HAVE PRO-

VIDED MUCH NEEDED LAND FOR HOME SITES FOR OUR

10-3-5

PAGE 2

PEOPLE.

THEY HAVE PROVIDED OTHER SITES FOR THE
APPALACHIAN REGIONAL HOSPITAL AND THE ARH
PSYCHIATRIC HOSPITAL AND THE PHYSICIANS OFFICE
BUILDING. THE EAST KY. VETERANS CENTER SITS ON A
STRIP MINE BENCH.

WHAYNE SUPPLY, PERRY MANUFACTURING AND D.J.
NYPRO ARE LOCATED ON MOUNTAIN TOP REMOVAL
SITES RIGHT OFF DANIEL BOONE PARKWAY IN HAZARD.
APPROXIMATELY 300 HOMES IN HAZARD ARE ON
MOUNTAIN TOP REMOVAL SITES.

THE COAL FIELDS INDUSTRIAL PARK IS A 500 ACRE
MOUNTAIN TOP REMOVAL SITE. IT IS AN AUTHORITY OF

PERRY, HARLAN, LESLIE AND BREATHITT COUNTIES &

10-3-5'!

MTM/VF Draft PEIS Public Comment Compendium

A-302

Section A - Organizations



PAGE3 ‘: PAGE 4

IS OPERATED BY THESE COUNTIES. ADJACENT TO THE COAL FIELDS INDUSTRIAL PARK
TRUS JOIST MACMILLAN IS A WOOD PRODUCTS THE STATE GAVE THE CITY OF HAZARD A GRANT TO
COMPANY, EMPLOYS ABOUT 500 PEOPLE AND THEY PLAN A PROPOSED 18 HOLE GOLF COURSE.
HAVE OVER $130 MILLION INVESTED ON A MOUNTAIN ACROSS THE ROAD FROM THE COAL FIELDS
TOP REMOVAL SITE. | INDUSTRIAL PARK IS ANOTHER MOUNTAIN TOP

' AMERICAN WOODMARK IN COAL FIELDS INDUSTRIAL o " REMOVAL SITE, THE WENDELL H, FORD REGIONAL
PARK. (MOUNTAIN TOP REMOVAL SITE) JUST FINISHED ‘ AIRPORT. THE AIRPORT HAS TWO RUNWAYS - ONE IS
A 200,000 Q. FI. BUILDING AND CURRENTLY EMPLOYS | {035 | 3200 FT. AND THE OTHER 5,000 FT. WE JUSTRECEIVED |, o - ¢
OVER 300 PEOPLE. | A $2 MILLION FEDERAL GRANT TO EXTEND THE RUN-
EAST KY. CORPORATION JUST FINISHED A SPEC BUILD- l WAY. THIS $10 MILLION PROJECT INCLUDES A NEW
ING (40,000 SQ. FT.) IN THE INDUSTRIAL PARK. | | " TERMINAL, A VOR. SYSTEM AND OTHER STATE OF
SYKES, IN THE INDUSTRIAL PARK, (MOUNTAIN TOP : THE ART EQUIPMENT,
REMOVAL SITE) HAS BEEN IN OPERATION SINCE 1999 THERE IS A NEW WAL-MART LOCATION ON HIGHWAY 80,
350 EMPLOYEES ARE CLOSING DOWN. HOWEVER, WE THIS DEVELOPMENT WILL BE COSTING APPROXIMATELY
TALKED TO OTHER PEOPLE WHO ARE INTERESTED IN | $50 MILLION DOLLARS DEVELOPED AROUND A HOLLOW
THIS SITE YESTERDAY. V FILL AND MOUNTAIN TOP REMOVAL SITE TO BE COM-
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Sandra Goss, Tennessee Citizens for Wilderness Planning

PAGES

PLETED NEXT YEAR.

PERRY COUNTY DETENTION CENTER, A $5.3 MILLION
STRUCTURE AND KY. STATE POLICE, POST 13 ARE ALSO
ON THE SITE.

- THE MINING INDUSTRY IS DOING A GOOD JOB IN
RECLAMATION. WE URGE YOU IN YOUR RECLAMATION
POLICIES TO ENCOURAGE MINING COMPANIES TO
RECLAIM THE LAND WHERE WE CAN GET THE MAXI-
MUM BENEFIT AFTER MINING FOR DEVELOPMENT AND
LAND USE.

10-3-5

"Sandra K. Goss"
< skgoss@ esper.com To:  R3 Mountaintop@ EPA
> o
Subject: Draft EIS Comment
01/06/2004 02:13
PM

January 6, 2004

Mr. John Forren
US.EPA (3EA30)
1650 Arch Strest
Philadelphia, PA 19103

Dear Mr. Forren,

1 write In regard to the Draft Programmatic E nvironmental Impact
Statement on Mountain Top Mining/ Valley Fill in the Appalachian region
of the eastern United States, on behalf of Tennessee Citizens for
Wilderness Planning, a state-wide organization with 500+ members.

There are several issues in the draft EIS that concern us. The primary

one Is water degradation. Data and accompanying studies confitm that the
environmental harm caused by mountaintop removal and valley fill
operations Is significant and mostly irreversible. More that 1,000 miles

of headwater streams have been destroyed or degraded due to valley fill
from mountaintop removal mining, with great harm to aquatic life forms
dovanstream. The laws and regulations that protect clean water must not
be weakened particularly the proposal to change the stream buffer zone
rule that prohibits mining activity within 100 feet of streams. This

rule should be strictly enforced for valley fills and in all other cases.

Another area of concern is loss of forests, an ongoing problem in the
Appalachians. The draft EIS projects that Tennessee will Issue permits causing
the loss of 9,154 acres of forest between 2003 and 2012 based on permits
Issted between 1992 and 2002, However, between December 2002 and
October 2003, over 5,000 acres of surface mining permits have already bean

5-5-2
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James Hecker, West Virginia Highlands Conservancy and
Ohio Valley Environmental Coalition

approved. This potential underestimate of future mining tmpacts is substantial

“TRIAL LAWYERS FOR PUBLIC JUSTICE, R.C.

and needs to be tnvestigated and incorporated in the artalysis of cumulative 9-1-2 U6 -7 18
Impacts in a revised draft E1S. A
The only mitigation offered in the draft E1S for the destruction of large areas _———
of hardwood forest habitat by mining operations is a suggestion that the mine August 5, 2003
sites could be reforested after operations cease. Convincing evidence that a Joha Poren
hardwood forest, essentially the same as the one removed during mining, can 7-5-3 U.S. BPA (3EA30)
be reestablished in a reasonable amount of time, neads to be presented before 1650 Arch Strest
this method can be offered as mitigation for the loss of hundreds of thousands Philadelphia, PA 19103
of acres of biologically diverse hardwood forest habitat.
Re:  Request for Bxtension of the Public Comment Period on the May 29, 2003
The damage to water and habitat from mountaintop removal result in a loss of Draft Egvironmental Impact Statement on Mountaintop Removal Coal
habitat for animals. The Appalachians are an international tregsure of ~ Mining
biodiversity, with a number of Birds of Conservation Concern. The draft EIS Dear Mr. Forren:
does not address Executive Order 13186, which instructs federal agencies to 7-3-1 - Foren: .
integrate bird conservation principles and practices into agency activities. The Cindy Rank of the West Virginia Highlands Conservancy has serit you 4 letter
Executive Order needs to be implemented regarding the Mountaintop Removal requesting a 90-day extension of the August 29, 2003 deadline for submitting public
Mining in the entire studly area. comments on the May 29, 2003 Draft Environmental Empact Statement (DEIS) on
mountaintop removal coal mining in Appalachia. On bebialf of the Conservancy, [ am
There have been numerous studies conducted in connection with the draft E1S. sending this letter in further support of its request for an extension of time.
It spems that the stgd)es with-any hint of conservaﬂgn were ignonied Economic The ey took the lead in negofiating and obtaining the 1998 setdement
studies prepared for the draft ETS indicate that significant restrictions on the a . . obiaining e
i greement that resulted in the preparation of this DEIS. It therefore has a special interest 3.5
size of valley fills would not cause serious economic harm. The environmentat in determining that the DHIS fulfills the United States” obligations under that agreetment.
and economic-studies prepared for the draft EIS do not lend any support to the 1-10 To carry out this task, the Conservancy sent FOIA requests in June 2003 to West
administration’s proposed " preferred alternative” that recommends weakening Virginia, OSM, EPA, FWS, CEQ, and the Army Cotps seeking records used in preparing
existing environsmental laws that limit the size and location of valley fills. the DEIS.
r - West Virginia has responded to this request by producing & CD-ROM with over
g;rﬁﬁoi;ﬁgeegmﬁ; Eéf t@rﬁ;ﬁﬁﬁae of thte gloring 5,000 email messages and artachments. These files contain tens of thousands of pages.
- ' - rment. Most of these documents contain highly relevant communications by the Steering
. Committee members who wers direetly involved with praparing the EIS. The
Sincerely, Conservancy cannot reasonably review and analyze all of this material, in addition to the
voluminous materials in the DEIS itself, by August 29,
Sandra K. Goss
E xecutive Director EPA and CEQ requested an extension of time until August 18,2003 to produce | Ratram
Tennessee Citizens for Wilderness Planring full response to the FOIA requests. The Conservancy agreed with that request, with the | {T{7 St Aremae N7
understanding that CEQ and EPA would producs documents prior to that date as soon as | Yaskingen, DC 200862001
Sandra K. Goss they becare available. So far, no documents have been produced. Given the volume of |- Fax (202 2327203
4308 Thr;mw | Drive the State’s response, and the delay in these additional resp the C¢ cannot West Camst Office
DOG Urive 3, 3
reasonably review EPA’s and CEQ’s resp and prep by August 29, i
Knoxville, Tennessee 37921 e e
865.522-3809 Fax: (510) 622-8155
skgoss@ esper.comm fetnagrouiicuipric 0
@ saio
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The DEIS is of exceptional public and environmental importance. It states that
mountaintop mining causes “fundemental changes to the terrestrial environment,” and
“significantly affect|s] the landscape mosaic,” with post-mining conditions “drastically different”
from pre-mining conditions. According to the DEIS, mining impacts on the nutrient cycling ' i‘ e 07 260
function of headwater streams “sre of great concern.” Mining impacts to habitat of interior forest Al RE JAN
bird species have “extreme ecological significance.” Mining could impact 244 teryestrial
species. The loss of this genetic diversity “would have a disproportionately large impact on the

total aquatic genetic diversity of the nation.” Comments of West Virginia Highlands Conservaney and Ohio Valley Environmental Coalition

The DEIS is unusually lengthy and complex. Tt contains nearly 4,000 pages and } on the
encompasses over 30 technical studies. West Vitginia's FOIA response indicates that Steering
Committee mermbers spent 14 weeks camped at the Interior Departmenit in early 2003 rewriting aft Programmatic Envi ! Impact Statementon
the document, See May 27, 2003 Hostile Q&A Draft, p. 1. As a result, it differs remendously M top Removal Mining/Valley Fill Activities in Appalachia

from the preliminary draft that the Conservancy obtained in response to a prior FOIA request in
2002. West Virginia's FOIA response also contains a set of agency talking points in which the
agencies admit that “mountaintop mining is a complex issue” and that the DEIS is “a very large
and complicated document.” See May 29, 2003 Communications Strategy, p. 2.

I therefore hope that you will agree that an extension of time is needed.
Sincerely, Prepared by:

- lw James M. Hecker

Benjamin Wakefield
Trial Lawyers for Public Justice
1717 Massachusetts Avenue, N.-W.
Suite 800
‘Washington, D.C. 20038

im Hecker

Joseph M. Lovett .

Appalachian Center for the Economy and the
Environmant

P.0. Box 507

Lewisburg, WV 24901

Counsel for West Virginia Highlands Conservancy
and Ohio Valley Envircnmental Coalition

January 5, 2004
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The West Virginia Highlands Conservancy and the Ohio Valley Environmental Coalition

subtmit the following comments on the Draft Environmental Impact Statement (DEIS) for
mountaintop removal mining and valley fills in Appalachia.

L The DEIS Violates the 1998 Bragy Settlenient Agreement

A, The Agreement Required the U.S. to Develop Alternatives to Minimize
Environmental Impacts

Under the 1998 Bragg Settlement Agreement, the United States agreed to prepare an EIS:

on & proposal to consider developmg agency policies, guidance, and coordinated agency
decman-makmg processes to the maxinnim extent practicable, the adverse
ental ¢ffects 16 waters of the United States and to fish and wildlife resources
affecte;} bv momminmp mining operations, and to environmental resources that could be
affected by the size and location of excess spoil disposal sites in valley fills.

Thus, the central, agreed purpose of that EIS was “to minimize ... the adverse environmental
effects” of mountaintop mining operations and valley fills. The January 16, 2001 Executive
Surmmary of the Mountaintop Mining/Valley Fill Status Report on the BIS confirmed that “[tihe
agencies agreed to prepare an Bavirommental Inupact Statement (EIS) to cotisider new guidance
and policies to minimize the adverse impacts of niountaintop mining and valley fills.” Ex. 4, p.
1.} The DEIS violates this agreement. The DEIS does not analyze a single action alternative that
is designed to minimize environmental impacts, Instead, the DEIS only analyzes process
aiternatives thet are designed to streamline agenoy decision making.

B.  From 1998 Until Mid-2002, Preliminary Drafts Recognized that the DEIS
Had to Inchide Action Alteriatives to Minimize Envirenmental Impacts

The process alternatives in the May 2003 DEIS are a radical changs from the getion
alternatives in garlier drafts of the DEIS. The January 16, 2001 Executive Summary of the
Mountaintop Mining/Valley Fill Status Report on the EIS stated that “the agencies formulated
alternatives for the drafi BIS that evaluate changes to the current restrictions on mountaintop
tnining operations in varying dégrees.” Ex. 4, p. 5. This summary continusd:

Theakzm&ves nsewatershcd szze as aﬁame ofmfemme a8 &sm%d below mg is

detemined unti afer the draf Exsxm n!nmd for public review and pazbhc
comments have been considered,

1d. {(emphasis added). Thus, in January 2001, there was no doubt that the United States believed
{hat the Settiement Agreement required consideration of alternatives to restrict valley fills. A

'References are to the exhibit list and exhibits accompanying this letter.
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Preliminary Draft IS was issued in January, 2001.. It contained three action altematives that
restrictéd valley fills to epheneral or intermittent streams, retained the 100-foot stredm buffer
zone (SBZ) rule, and requited adequate soil practices and forestry PMLUSs. Bx. 3, pp. ES-6, IV~
1. Different versions of these sarme alternatives were present in later drafts until June 2002. For
example, 8 March 2002 draft stated:

T most signifieant distinction t the four alternatives is how sach one addresses
Issue 1, “Direct loss of sireams and strean inipainmient.” The question of what portions
of & stream can be Jegslly filled wnder SMCRA suthority was central to the Brage v
Robertsan lawsuit. “The Distriot Court decision i that case established that the SMCRA
stream buffer zone regulstions at 3¢ CFR 816,57 and 817,57 do not allow mining
activities (including valley fills) within 100 feet of intermittent ot fal streams. The
Fourth Circuit Court of Appeals later vacated the District Court’s deciston, but on
grounds untelated to the applicability of the stream buffer zone rule. Becanse of the
atmosphere of regulatery uncartdinty sunounding this fssue, and the impartance of
aﬂw&kvﬂeyﬁﬂmmmmwa&ﬂhymﬁmﬁmmmww
wound it. Each altemative proposes different changes to

regulatory 'mmmmmmafmmwvm
ﬁlhngmmmfwﬁeyfﬂéngthﬂmaﬂmlemﬂmmammwfmmsm
can oeeur; which in turm will determine the environmental arid sconomic conseguences of
selecting a given alternative,

Bx. 21, At p. 5 {emiphasis added). See alyo Bx. 24, p. IV-2. The Propesed Agenda for'a June
18,2002 Steering Commitice meeting describes the four alternatives as follows:

Table IV-1 Mmm:p M%:ﬁng/%ﬁcy?iﬁ B8 A}mmwsw
Alternative 4
Alternative B

Dmmmmmmwawﬁmw@mmmm
collestion; thorough, sife~specific, stanificant adverss impact analyses;

- and, consideration of altematives for avoidasoe and minimization, valley -
fills could be allowed in epheeral, intermiftent, and perennial strenm
segments. Mitigation of unavoidable impacts would require in-kind
W&meﬁa&mﬁvﬂu&mﬁm&zm&

Alternative C Valley ﬁl%s eaui&bemmd i ephmni ami !ammmmtsimms
Peimit-by-permit baseline data ecllection and site-specifie alternatives
‘anaymmﬂdbemmd(aﬁhmghnmmmlymnmm a3io
‘Alternative B) to demonstrate that avoidance and minimization were
considered. Mitigation options for unavoidable tnpacts would be
soniewhiat more vatied and thus more flexible than under Altemative B.

1-13

 Alternative D | Valley fills could be located only in the ephemeral portion of streans.
Permit-by-permit baseline data collection would be more limited than

mdm- Ahmm&w B, and alternative analyses would: éemmm that

Mmlﬁn could iticlude mmpenm:m in Tiew of in-kind mx;lmmen.t of
lost aquatic finction and value.

Ex. 33, Proposed Agenda, p. 7.

€. In October 2001, the Deputy Secretary of Interior Ordered s Complete
Chamlnﬁzemmeﬁmand?mmefm EIS

EIawava,mOcmberS zmn I SwvenGﬁlea,mmSmmaryaftbeUS Department
of the Interior, issued amrmﬂmCBQ,OmwufMamgememdeu&get(cMB@ BPA and
COE, stating in pertinent part:

We believe the [MTM/VFE] EIS is the logical velicle to address environmental pirotection
and promote government efficiency, while mueting the nation’s energy needs... We do
ot believe that the EIS, as currently deafted; focuses sufficiently on these goals. We
must enstire that the BIS lay the groundwork for coordinating our respective regulatory
ﬁﬁmmmﬁzmmmmm. Atamininmm thxswmiqummﬁmthem

.. inline with the President’s desired

overall therme for the BIS o embrace.. It's.
divéction for the energy policy. mhe&ocmnemwasshmdbynepmysecmtyemes
with'mtiny of the principals of our agencies this Monday af 4 meeting with the President’s
[CEQ]

Ex.8,p.2

1n response to-the Griles letter, OSM developed a “Vision” statement.? See 10/19/01
Hoffiman ¢-mall; Bx. 9 (“7've alsg included the *vision’ Mowwalapedmmpcmemm
Griles letter™).” In the heading of the OSM “vision statement” clearly appeared “the vision,” a5
follows:

%6y 9, pJ: “Pve also included the “visiorr that OSM develaped in response to the Griles

1-13
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2 Streamfiine the regnwmn oj‘valiay  fills by creating a “one-stop”
permitting authority 1o satisfy all perth y requil

Bx. 9, Att., p. 2 (bold type, underlining, and italics in original). The “OSM vision” sought to
address the “problem” that “{t]he Bragg setflement agreement incrsased COE and EPA
involvement in the review of coal mining permit applications” by creating “a comprehensive

‘one-stop’ peminmg authority withii state government to satisfy CWA and SMCRA” Id, p. 2
(emphasis in original). The “OSM Vision” explained:

Refocusing of the BIS: ... The EIS, as cmﬂy draﬁecL . does zot sufﬁcwnﬂy
consider options for centralizing and stre f

to focmonnmmmnganﬂmﬁgmmgmm 1o the waters of
the U.S. rather than the broad seope ourrently contained in the draft.

Id., p- 4 (bold type in original, underlining added). The new “OSM szian represented a
drametic departure from the policy and purposes underlying the DEIS. As observed
by Dave Densmore (USFWS) inan October 11, 2001 e-maj] to Miks Robinson (OSM)

* Needless to say, this is not a shining example of vur Department having spakenwishane
voice,” since | can find no evidence of anyons at FWS having reviewed or concurred with
this approach. Regardless, based on myinitial review, I find T cannot support this
approach, if for no other reason than the record having amply demonstrated that it has
been the absence of federal oversight, not its confounding influence, that has gotten us in
the fix we are in now.

Ex.9,p. 1,

As the “O8M Vision” reshaped the EIS, it became clear that OSM was demanding to do
away with the SBZ rule, not consider any requirement for reforestation, avoid régulation of
“terregtrial impacts” altogether and consolidate permitting authority in the O8M, the COE, and
state SMCRA agencies (the development agencies) while diminishing the role of EPA and FWS
(the environmental protection agencies). Ex. 10,11, 12,13, 19, 203 These objectives were

*The drafters of the DEIS recognized that the “OSM Vision” represented a dramatic
departure with “key changes™ from the PDEIS ~ that is, thai the DEIS gutted the substantive
environmental restrictions contained in the PDEIS in favor of purely “process” altematives. For
example, 2 January 16; 2003 memorandum regarding “[MTM/VF] DEIS Background
Information for Communications Team,” identified a series of “key issues that we antioipate will
be raised when the DEIS is published for public review,” including the following: “In response
toa 2001 FOIA reqw:st, an aarlisr vmxon of the DEIS . [was} released to me pubhc .. The

mmmmum
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embodied ins what was cafled *Altemative B,” which OSM had unilaterally® designated as the
“preferred alternative.” Id. -Alternative B contained the p changes vio

“streamline” the permitting process and consolidate authority in the development agencies, while
setting no substantive limits on fill size, location, or impscts. Ex. 24, p. IV-1. EPA’s William
Hoffman summarized;

..OSM seems to be understating the “environmental criteria” aspects of the Section
404(b)(1) gmdelms shatmust be satisfied before a decision to issue a permit can be
made, O8M 1sing solel edural aspects, which, if satisfied, will
aiwayslead tnpermitissmme evemfme{envimnmenmi] mpaetseauﬁnueto be
significant. If OSM focuses solely on ncorp g the procedural aspeots of the Section
404(b)(1) guidelines without including the “environmenta] criteria,” the Section
404/8MCRA merger will be incomplete. The reason this is troubling o mé is 2 statement
made ... by an O8M attorney which suggested that ... [a] permit will not be denied based
upon environmental effects... We must make sure that the SMCRA rule chatiges
incorporate performance standaeds that look at both p and sriviron | effects
(material damage in OSM lingo) if the one stop permitting process is fo work.

2/13/02 Hoffman e-mail, Ex. 15 (emphasis added and removed). Mr. Hoffman further explained: |

0OSM has been pushing hard to avoid requiri 2
create 2 ond-$top permitting process for mmmgwxﬁnhe m&m&m 25 the
regulatory agency for CWA 402 and 404 permitting... They are going to propose
rale changes at the same time the EIS goes out that would incoxpmie 404(1:)(1} analyses
into SMCRA regs and which would s stteam bul p
ﬁus enhnnced” Staterevisewpmms Assuch, theyam

i ! farre u

i unpmv d regulatory scheme), Untl the administration changed, we bad agreed not 1o
select any altersuw as prcfe:red and wm: 10 ‘ses how the pubiic rescted to the different
options. That's all changed ¢

2/27/07 Hoffiman e-mail, Ex. 17 (emphasis added).

The “OSM Vision™ is, in effect, 2 blatant attempt by political appointees in the Interior

impacts, T sion i i ernti tic” improvenents under
CWA and SMCRA to ensure mm. eﬁ'ectwe emimnmcnml proiecuon. Why were these key
¢hanges made?” EX. 62, p. 2 (emphasis added).

‘An EPA official stated: “This came right out of the blue last night. There has been
abeolutely no agency coordination (to my knowledge), and it flys {sic] in the face of all of our
previous agreements not to designate a preferred alternative.” Ex. 10.

5
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Department to nmiatmﬂyfmnte the Settlement Agreement without the consent of the parties to
that litigation.* As a plaintiff in Brape, the Conservancy never agreed o OSM'y*Vision® ;
Instead, it agreed 10 the plain language in the Agreament. That “Vision” has become the driving
force in the DEIS process, in place of the Settlement Agreement.

D. . Shortly After June 2002, Sanior Agency Executives Overruled the DEIS
Steering Comimittee and Directed Adoption of a Revised Alternative
Framework that Eliminated Any Restrictons on Valley Fifls and Substituted
Ounly Process Alternatives

EPA mmﬁmdmminm, 2002 that the SBZ rule shonld be strengthened rather
than eviscerated, and that a NWP 21 minimum impact threshold should be established,
particulacly within “Alternative B” since that alternative relied on a “project-by-project” review,
Ex. 23,° The draft of the EIS that existed in April, 2002, while setting forth “Alternative B” s
the “preferred aliernative,” still contained Alternatives C and D, which did contemplate
substantive restrictions on fill size and placement. Ex. 24,

Mr, Griles patticipated in a meeting on Apiil 29, 2002 about the EIS, Fx. 75 On May
22, 2602, the key agency officials working on the DEIS bad a conference call with M. Griles to
receive forther directions on the content of that documenit. 5/16/02 Robinson ¢-mail, Ex. 25
(“Inasmuchi as our principals may be mesting next Wednesday at the Deputy Secretary of
Interior's office., ™); 5/17/02 Robinson e-mail, Ex. 26 (1 recelved word ... from Depitty Seceetary
Griles” office that the principals’ meeting next Wednesday will be by a conference call... [Tlhey
said that Holly Hopkins, Steve Griles’ assiwtant will be contacting WVDEP and the other
agencies with the information.”); 6/14/02 Robinson e-mail, Ex. 33, Proposed Agenda, p. 10
(“The draft letter from Mr. Griles (DO to the Principals of the Steering Commitiee focuses'on
mxssnaofwmornottbcD&Ssmm&mﬁamdmﬂmﬁmmdmm&m
22, 2002 confarence call to discuss the DEIS, Mr. GnksmeﬂwﬁafwﬁomAaWAmy
General John Cruden that focused specifically on the text of the 1998 settlement agreement
regarding that- document. Bx. 27, 28, The clear implication of this fax is that Mr. Griles was

SOSM has suggested that “[no political appointees or coal industry representatives
participated [in re-waiting the EIS],” (6/2/03 Robinson c-mail, Ex. 73, Attechment, p. 1), and that
“Mr. Griles was briefed early in 2001 on the status of the BIS by OSM career staff... [but]
[o]ther than teceiving routing briefing papers prepared by OSM for the Departosent, Mr: Griles
has not been involved in finalizing the docament.” Id. 8t 2. - Any suggestion that Mr. Griles was
not directly involved in the re-writing of the DEIS is a1 best inaccurate and dt worst

disingenuous.

“See also Bx: 29, Attachment (“EPA Issues ~ MTM/VF EIS”), in which EPA advocated &
minimum impact threshold for application of NWP 21, and “actions to ensure” that reforestation
oceurs after mining is campleted.

worried that the new direction of the IDEIS miay violate that agreement.

AtaJmls,MmeSmmngm:mmm; ...... sidered the altemative
framework. Ex. 33, Proposed Agenda. BPA and the U.8. Fi&hdeﬂﬁhfeSW(PWS)
members of the Steering Comtittes took the position that the DEIS muist consider altermatives to
reducs environmental impacts. 14, at 8; They believed that “the new framework does not mest
the NEPA requirements by providing a contrasting chaices [sic] among several clear and distinct
alternatives.” Id. at 2. - As‘a result of this meeting, the Steering Committee changed the
aliernative framework, but still recommended inclusion of an alternative that “would reprosent
the suite of actions that would result in the most environmentally-protective alternative (e,
restricting fills to the ephemeral zone..).” Ioat 11 The Steering Commities approved that
recommendation. 6/19/02 Hoffan e-mail, Hx. 34. These changes were incotpdrated into a new
alternatives matrix table. 6/26/02 Robinson o-mail, Ex. 35.

However, shortly thereafler; the Steering Committee’s decision was overruled by the
DEIS Executive Commitiee. Unnamed higher-level agency “executives instructed the SCo
attemnpt to construct the alternatives for the IS in & framework based largely on'coordinated
decision making for SMCRA and CWA--with 1o alternative restricting fills.” Bx. 41,9/23/02
Agends, p. 1. Minutes of a July 14, 2002 Executive Commitiee meeting show that a new three-
ﬂmnwdveappmaehwwaﬁom 8715/02 emmail, Bx. 38, Attachment: Executive Committes

Discussion. As 2 result, the prior alternatives restricting valley fills were stripped from the DEIS.

Instead, the new alternative framework considered only process alternatives.
. The Revised Alternative Framewark Viclates the Seftlement Agreement

In a devastating internal eritique, the FWS explained why the revised sltemative
framework viclates the Seftlement Agréement:

The Fish and Wildlifs Service has reviewed the Septeraber 20 draft of Chapter IV for the
MTIM/VE EIS. We previously proposed a-fbur-alternative scenario that included
mMmMW}daMmW&W&Mmmm
most valley fills to aphe smmmwbymmng%mﬁmdmnﬂr
advance identification (ADID) provisions of the 404(h)(1) Guidelines. Onr intent was
to provide for consideration of s least one alfernative that “developed agency
mmmmﬁwmmﬂmmkmgpmmu and minimixed the
imipacts of mountaintop nilning and valley filling on waters of the U.S, and fish and
wildlife resources; a tws-part goal established by the settlement agreement that we
beljeve the three-alternative approsch fuiled to accomplish. Our proposed approach
was subsequently voted down within the Executive Comumittes in part because a decision
appears to have been made that even rafatively minor modifications of current regulatory
practises are now-considered 1o be outside the seope of the EIS process. The cutrent
thres-alternative framework was adopted, but incorporated only a very limited ADID
concept that does notmeet our objeatives. The September 20 draft retains the

7
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deficiencies contained in the previous three-alternative framework, and the full draft of
Chapter IV confirms our concerris. Therefore, we continue to object to the use of this
approach. However, since the sgencles are proceeding based on adoption of this
approach, we do not believe that alevating this issue for higher level review would be
helpfil or productive. The following general cotaments are intended to provide you only
with our sense of how problematic the proposed alternatives framework has become.

Now that the basic concept has been more fully elaborated in the September 20 write-up,
it is painfelly obvious to us that there are no differences between the three action
alternatives that can be analyzed in a NEPA context. Table IV-2 (Comparison of
Alternatives) underscores this fundamental shortcoming: Bach of the three action
alternatives offers only menger environmental benefits (thus a “two-star rating,” as with a
budget hotel or B movie), and thers is no difference between them - even in their degree
of meagerness. The relative economic effects of these alternatives are similarly
indistinguishable. The reader is left wondering what genuine actions, if any, the agencies
are actually proposing.

Table IV-1 states that the alternatives would “minimize” the adverse effects of
mountaintop mining and valley fill construction; the “analysis of alternatives” section
states that “al} three alternatives will result in greater environmental protection that will
fulfill the agencies EIS objectives.” As we have stated repeatedly, it is the Service’s
position that the three “action” alternatives, as currently written, cannot be
interpreted as ensuring any improved environmental protection, as stipulated in the
settlement agreement, let alone protection that can be quantified or even estimated
in advance for purposes of a NEPA analysis, Without providing clear indications of
how the Corps would eveluate projects and reach decisions through either the nationwide
permit or individual permit processes, and how the SMCRA agency would mske its

* decisions under Altemative 3, the public will not be able to deduce whether impacts to
waters under any of these alternatives would be any different than the no action
alternative. Furthermors, the results of implementing individual action items whose
“actions™ do not produce an outcome (“will continue to evaluate,” “will work with the
states 10 sstablish,” “will continue to assess,” “will continue to refine’), and of
developing “Best Management Practices™ whose use will be voluntary, are not likely to
effect quantifiable, or even recognizeble, improvements in environmental protection.

As we have alrendy discussed ad nauseum, NEPA regulations describe the Alternatives
section as “the heart of the envi tal impact nt” which, in combination with
the Affected Enviroriment and Environmental Consequezices sections, should “present
the environmental impacts of the proposal and the alternatives in comparative form, thus
sharply defining the issues and providing a clear basis for choice among options by the
decisionmaker and the public.” Even after considering the necessarily broad,
programmatic nature of this document, we have clearly failed to meet these standards.

The EIS technical studies carried out by the agencies -- at considerable taxpayer expense -
- have documented adverse impacts to aquatic and tertestrial ecosystems, yet the proposed
alternatives presented offer no substantive means of addressing these impacts. The
alternatives and actions; as currently written, belie four years of work and the
accumulated evidence of eavironmental harm, and would substitute permit process
tinkering for meaningful and measurable change. Publication of a draft EIS with this
approach, sspecially when the public has seen earlier drafts, will further damage the
cradibility of the agenoies involved.

9/30/02 Densmore ¢-mail, Ex. 42, Attachment: FWS Comruents (emphasis added). EPA’s
Steering Committee member made similar criticisms of this new alternative framework, stating
that “[i]t will not be clear to the public that any concrete steps are being proposed among the
alternatives that directly address the environmental impacts.” 10/4/02 Forren email, Ex. 43, para.
3. The Steering Committee agreed that *additional efforts to better distinguish between the
alternatives” were needed. 10/22/02 Peck email, Ex. 44, Discussion Summary, p. 2. Those
efforts were tminimal, because a week before the DEIS was issued, an EPA briefing statement
anticipated that a major issue raised by the public would be: “Process v. Environmental
Protection: Where’s the meat? What is being proposed that will improve environmerital
protection? What proposals will place limits on MTM/VF?” 5/21/03 Forren e-mail, Ex. 72,
Briefing Outline.

F.  The Narrow Focus and Purpose of the DEIS Eviscerates Tts Utility as a
Guide for Future Decisions on How to Minimize Environmental Impacts

The narrow focus of the DEIS eviscerates its utility for resolving the MTM/VF
cantroversy, as envisioned by the Settlement Agreement. The Corps itself stated that:

The use of this document to Army and the Corps, if it does not include evaluations of all
of the environmental impacts of Mountaintop Mining/Valley Fills, is minimal. We are
proceeding with developing consistency within our agency on. 1) waters of the U.S.
jurisdictional extent, 2) 4 strearm assessment protoool, 3) mitigation requirements and 4)
minimal and cumudative impacts thresholds. Unless this document can serve as an
umbrella document that can be tiered off of under NEPA, it does not serve a function for
our agency.

Ex. 33, June 18, 2002 Proposed Agenda, p. 10. FWS also criticized the DEIS for its failure to
articulate any substantive environmental protections: .

To belabor a point I know you’re all sick of hearing, the “Why™ in this case is supposed to
be “to minimize, to the maxirmum extent practicable, the adverse environmental effects to
waters of the United States and to fish and wildlife resources affected by mountaintop
mining opérations, and % environmental resources that could be affected by the size and
location of excess spoil disposal sites in valley fills.” In the case of the alternatives
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framework that we're working with, “Why?” is instead going to be the public’s response
when they see that, to accomplish the EIS goal, all we’ve proposed s alternative
loeations to house the rubber stamp that issues the permits. Why on earth would we
even prepare an EIS on such a non-event as tinkering with the permit issuance process,
UNLESS we also fully develop and provide the details on HOW each one of the
alterniatives js really gaing to minimize environmental impacts? ...

Mike {Robinson (OSM)] said we don’t need to go into details because it’s a
PROGRAMMATIC EIS... [Wlhere is it written that programmatic EIS’s should offer
only vague alternatives .7 Again, it seems that hiding behind the “programmatic” veil
that we as agencies have unilaterally chosen and defined, really violates the spirit of the
settlement agreement.

10/30/02 Tibbott e-mail, Ex. 45 (emphasis added).

As it now stands, the DEIS Is simply an analysis of which agency takes the lead role in
making the decisions. Thete is no guidance on how those decisions should be made, The
unresolved decisfons include what streams should be protected, how many strearns shouid be
protected, how the buffer zone rule should be applied, how rouch forest should be preserved, and
how mitigation requirements should be applied. The ies have not add d any of these
issues in the DEIS or in any other NEPA docurnent. Nor have they explained whether the
different alternatives would reach different conclusions about these issues, As a result, ths DEIS
is useless as a means of guiding future decisions on minimizing environmental impacts, and all
of these issues will have 1o be addressed in additional EISs in the future.

In sum, early drafis of the DEIS considered aiternatives that were designed to minimize
environmental impacts, as the Ssttlement Agreement required, OSM then substituted its own
“vision” of one-stop permitting that unilaterally amended the Seftlement Agreement. To carry
out that unilateral amendment, the DEIS substitutes purely process alternatives that eviscerate the
utility of the document in deciding how to minimize environmental impacts. Consequently, the
DEIS violates the Setflement Agreement. X

II.  In Addition to Violating the Settlement Agreement, the DEIS Violates NEPA in .
Numerous Respecis.

A The DEIS Violates NEPA Beeause It Does Not Contain a Reasonable Range
of Alternatives; All of the Alternatives Are “Process Alternatives” Without
Any Substantive Differences.

The three “action alternatives” considered in the DEIS do not represent a legally
sufficient range of altematives because they are merely “process altemnatives” without any
substantive differences between them, or any substantive difference from the “no action
alternative.” That is, the three “action alternatives” conteraplate merely reshuffling the
procedural responsibilities between the various agencies, and all three have the same or very
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similar environmental impacts. None of the alternatives consider substantive restrictions or
changes from the status guo.

The DEIS dxrecﬂysmmﬂ&at Lﬂﬂma» 4re based on process differences and

- 5 ¢ ares of mining.” DEIS IV.G-3 (emphasis added). The
DEIS further admxts ﬁmi “[t]hr: emrirmmmtnl benefits of the three action alternatives are very
similar,” (DEIS ILB-13); and that “[tJhe regulatory responsibilities ... are common to all the
alternatives. However, the lead agency for each responsibility under the action could vary under
each alternative.” DEIS [1,C-25. The DEIS further explains: “This programrnatic EIS is
necessarily broad given its purpose of addregsing policies, guidance, and eoordinated agency
decision-making processes... The proposed action alternatives are largely administrative and as a
result, aceurately projecting their environmental congequences is difficult.” DEIS IV.A-1, That
the DEIS relies upon a fundamental misconception that it need not consider substantive
environmental restrictions is evident also in the agenda for an Executive and Steering Committee
meeting of November 21, 2002, which states:

-Lack of environmental contrast; is a fill restriction component needed in Alternative [ to
provided [s'ic ] most environmenta!b»—protecti% alternative? ...
apliapee 'altemaﬁvesneedno:behmmdm

included’

g}s for programmanc DE‘IS and conszstmi w:th 1999 Nouce of Intem anvi 1998 settiement
agreement.

11/18/02 Hodgkiss e-mail, Bx. 52, Attachment {underlining added). As argued throughout thes
commexits, a mere “administrative contrast” without distinguishable environmental restrictions or
consequences between the alternatives is not consistent with the 1999 Notice of intent, the Bragg
settlement agreernent, or NEPA requirements to consider a reasonable range of aiternatives.

Members of the Executive and Steering Committees criticized the DEIS for this same
reason, FWS stated that it “is painfully-obvious to us that there are no differences between the
three action alternatives that can be analyzed in a NEPA context.” Ex. 42, FWS Comments
(emphasis added). The FWS further commented that “all we’ve propoesed is alternative locations
to house the rubber stamp that issues the perraits.” 10/30/02 Tibbott e-mail, Ex. 45. EPA’s Jobn
Forren stated that: “On its face, the set of alternatives studied in detail in this DEIS do not
represent the full range of altematives . .. 10/4/02 Forren email, Ex. 43. *[T]he principal
distinction between the three proposed alternafives is which agency will take the lead role..” Id,,
Detailed Comments, para. 4. “A guestion that will surely be posed by some in the public is
“They did an EIS to determine which federal agency should take the lead role?™” Id.
(emphagis added). Similarly, EPA’s Wheeling Office commented:

The body of the report has excellent scientific information on the envirenmental impacts

1
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of MTM/VF mining. Unfortunately, it appears that information was not used in
developing the Alternatives. It is not clear why Alternative 2 is the preferred shemative
whea the only major difference among thé thres alternatives seems to be which Agency
leads the permit process. The summary of the alternatives ... states that cross-program
actions minimizing adverse effects of mountaintop mining and valley fill construction on
terrestrial resources and the public are identical in Alternatives 1, 2 and 3.

Ex. 55, Attachment: Comments, p.-1 (emphasis-in original); see also, 12/29/02 George email, Bx.
56 (the DEIS” “science findings are not reflected in [ifs] conclusions/recommendations™). EPA’s
Greg Peck recomumended consideration of a 50% restriction on first order sireams in second
order watersheds because it would “address our goal of sharply defining the differences among
the alternatives and to address cumulative impacts, which he feels is lacking among the
alternatives now.” 11/15/02 Forren email, Ex. 51. FWS’ Tibbott proposed applying the
alternatives to a hypothstical mine project to understand what the consequences of sach
alternative were, but that proposal was rejected. 11/1/02 Robinson email, Bx. 46.

The CEQ’s NEPA regulations provide that the Record of Decision on an EIS must
“[x]dent:fy ai! aimatves ecnsdgxed by &e agency in reachmg m decision, specifying the

L. ! L3 N A e 24 i “t §3
1505,2(1:) (empham adéet[} OSM lzsx mc@lmned ‘“nma sctlons (e.g., wh& may specifically be
intended by the agencies in a record of decision following the final EIS - not some indefinite
“future’ possible actionsy will dictate the alternatives...” 6/10/02 Robinson e~mail, Ex. 29, p. 2.
Any record of decision regarding MTM/VF operations in Appalachia will be unable to comply
with this regulation because the DEIS does not identify or consider any alternative which is
distinguishable from any other alternative in environmental consequences,

The court in Simmoy pite Eng'rs, 120 F.3d 664,666 (7th
Cir.1997), stated the rale tha!. “{t}he bmader ﬂw ;xzrpose, thz Mder the range of alternatives.”
Despite the DEIS’s admission that “[t]his progr ic EIS is ily broad,” (DEIS IV.A-
1), however, the range of alternatives considered in the DEIS is quite narrow, containing no
analysis of how stream loss will differ under the three alternatives nor any analysis of how much
stream loss will be avoided under any particular alternative. DEIS IV.B-1, ef seq. Instead, the
DBIS mmiy makes the eonclusery staternent that “SMCRA and CWA program improvements

action altermnatives ... will serve 1o reduce future direct steeam loss,” (DEIS IV.B-3
(emphasxs edded)), ‘and admits that “[tihe indirect impacts from MTM/VE will continue
regardless of alternative selectsd by decision makers.” DEIS IV.B-5 (emphasis added). The
DEIS fails to satisfy the NEPA requirement to consider an adequate range of alternatives becatise
the DEIS does not consider any substantive restrictions; considering only rearrangements of
existing proeedural responsibiiities between the relevant agencies.

NEPA requires an EIS to “present the eavironmental impacts of the proposal and the -
altematives in comparative form, thus sharply defining the issues and providing a clear basis for
choice among options by the decisionmaker and the public,” and to “rigorously explore and
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_objectively evaluate al] 1¢

gasonable atives.” 40 CF.R, § 1502.14 (emphasis added). In
M@MM;M&QM 153 F.3d 1059 (9™ Cir. 1998), the court summarized:

An EIS musi descnbe and analyzc alternatives to the proposed action. See Alaska

: alion 4 sm Ass'n v, Marrison, 67 F.3d 723, 729 (9th Cir.1995).
Indwd, the aimmanvss walysis section is the “heart of the environmental impact
statement.” 40 C.F.R, § 1502.14. The agency must look at every reasonable alternative
within the range dictated by the nature and scope of the proposal.. See Jdahg Copservation
League, 956 F.2d at 1520, The existence oi‘ reasonah}e b»ut unwamined alternatives
renders an EIS inadeqguate. See Alaska Wild, s Recreation & i
F3dat 729.

Id. at 1065 (emphasis added). In Siinm 3 of Engineers,
Cir. 1997), whes%theplainﬁfﬁcppumdapmmbuﬂd awa&errmuvoir theeom'tsmted

HNEE’A mmdasesmthng, xtmzmdaxes !}ns afedeml ageﬂcy caxmot mmthmugha
project before first weighing the pros and cons of the alternatives. In this case, the
officials of the Army Corps of Engineers executed an end-tun around NBPA's cors
reqmtemcnt By focusinganthc smg!&soume 1dea, he Corps ne :d at an enti

1d. at 66970 (emphasis added).  See also, State of Cal, v, Block, 690 F.2d 753, 767 (9" Cir.
1982} (enjoining release by the U.S. Forest Service of public lands to multiple use management
because the programmatic EIS prepared by the agency, which dealt with management category
designations for 62 million acres of National Forest Service land, did not consider any altemative
which alfocated miore than one-third of the fand to “wildemess” designation, and the agency’s
selection of alternatives dictated an “end result” in which non-wilderness designations
substantially exgeeded wildamess designations, despite the fact that all of the land met the
criteria for wildemess designation).

Inemrtmstto thedeﬁcwntE[S at issue in Simmons, the court in

r v, Lajen, 961 F.2d 886 (9% Cir. 1992), found the EIS prepared by the U.S.
Patk Serviee fm' minmg operations in the Yukon-Cherley Rivers National Preserve (“Yukon”) to
be adequate under NEPA. That EIS, in contrast to'the MTM/VF DEIS, does contain different
alternatives with snvironmentally d!sﬁaguis}mble substantive restrictions and consequences. For
example, the Yukon EIS uses “Resource Protection Goals” (RPGs) to quantify stream loss due to
future mining under different alternatives. Ex. 1, p. 149,

The three “action alternatives” in the MTM/VF DEIS are purely process alternatives and
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provide no meaningful basis for analyzing or reducing environmental impacts. By failing to
consider reasonable altarnatives that would restrict the size, scope, and number of valley fills, the
DEIS fails to consider a reasonable range of alternatives, as NEPA requires,

B.  The DEIS Violates NEPA Because It Adopts OSM’s “Vision” and Defines the
DEIS*s Purposs and Scope in-an Unr bly Narrow M

The DEIS further violates NEPA in that it defines the purposes of its action 1o be so
unreasonably narrow that only “process alternatives” can satisfy it, and therefore illegally rejects
a broader range of substantive aliematives without analysis of their relative impacts. As we have
shown, OSM redefined the purpose of the EIS from minimizing environmental impacts to
streamnlining permitting. The DEIS states that “{t]he proposed action alternatives are largely
administrative and as a result, accurately projecting their environmental congequences is
difficult.” DEIS IV.A-1. The DEIS admits that “(alll altematives . . are based on process

h'. “:.'31_3 OIS asures ihal Aty R i B
(emphasis added). Alﬂmugh the DEIS states timt"{o}ne of the pnnc;pal goals of this BIS is to
explore ways to minimize the adverse impacts on streams from [M1M/VF] construction,” (DEIS
I1.C-30), the narrow “process™ purposes of the DEIS only allow it to “focus[] on the existing
regulatory controls and alternatives to these controls that have a bearing on the direet loss of
strearns...” (DEIS T1.C-30 to C-31), and force the DEIS to-eliminate from consideration any direct
restrictions on stream loss.

The CEQ's NEPA regulations warn thut 2 NEPA document is not to be used to justify a
Jecision already made. 40 CFR. § 1502.2(g). Thus, “an agency may not define the objectives
of its action in terins 50 unreasonably narrow that only one alternative ... would accomplish the
g(m}s ofthcagency 8 actxon, and the EIS would become a foreordained formality.” Citizens -

ngton, Ing. v, Busey 938 F. zg 190, 196 (D C C1r 1991), cert. denied, 502°U.8. 994
(1991) Seealso M@ eshoof Indian 0 ¢ :e, 177 F.3d 800, 812-14 (9th
Cir. 1999).

In Simmions, 120 F.3d at 666, the court explained:

‘When a federal agenoy prepares an [BIS], it must consider “all reasonable alternatives” in
depth. 40 C.F.R. § 1502.14. No decision is more important than delimiting what these
“reasonable alterpatives” are. That choice, and the snsuing analysis, forms “the heart of
the environmental impact statement.” 40 C FR. § 1502.14. To make that decision, the
first thing an apency must define is the *s purpose. See Citizens Against

Butlington, Inc. v, Busey, 938 F.2d 190, 195-96 (D.C.Cir.1991). The broader the
purpose; the wider the range of alternatives; and vice versa. The “putpose” of a project is
a shppexycomept, mceptible of m hmd—and-ﬁst deﬁmtwn. Qgg_gbymm

4-2

Act 2208 C§ 4332(2 [mnph wdded]

In Dayis v, Mineta, 302 F.3d 1104 (10® Cir. 2002), the plaintiffs sought {6 enjoin » hiphway
project, including construction of a new bridge over the Jordan River in Utah, arguing that the
defendants had violated NEPA by failing to consider reasonable alternatives, Citing, inter alia,
Simmons, the Davis court held:

While it is true that defendants could reject alternatives that did not meet thé purpose and
need of the project, ... they could not define the praject so narrowly that it foreclosed a
reasonable consideration of alternatives... Purther, if the Project did narrowly express its
putpessmﬁneedsasmq’ﬂnngancw t:xommgacmss tha]ordan River at 11400 South
we wou!é ccmlmitthat such & nagrg

302 F.3d at 1119 (citations omitted) (émphasis added).

Similarly, here, by focusing on the “OSM Vision™ to *[s]treamline the regulation of
valley fills by creating a ‘one-stop” permitting authority to satisfy all pertinent statutory
requirements” (Bx. 9), and eliminating an entire category (i.e., substantive restrictions) of
reasonable alternatives, the DEIS violates NEPA. See, e.g., Simmons, 120 F.3d at §70 (“By
focusing on the single-source idea, the Corps never looked at an entire category of reasonable
alternatives and thereby ruined its environmental impact statement.”). . See also, Blu¢ Mountaing
Biodiversity Project v, Blackwood, 161 F.3d 1208, 1215 0.6 (6™ Cir. 1998} (denouncing
“{expedienocy and prejudice in favor of logging over NEPA complisnce and adequate concern
for the environment.”).

C.  The Alternatives Considered in the DEIS Violate NEPA and Defeat the
Purpose of a Programmatic EIS Because They All Defer Analysic to Future
“Case-by-Case” Decisions on Mining Activities, and Are Not Designed to
Address and Reduce the Cumulative Impacts of Those Decisions.

The alternatives considered in the DEIS fail to meet the requirements of NEPA because
they all rely on future “case-by-case” analyses. This prechudes effective analysis of cumulative
impacts, impermissibly segments mining activities into individual mines, and defeats the purpose
of & programmatic BIS. That is, any alternative which would have evaluated cummulative or
regional impacts was not carried forward in the DEIS, while all of the alternatives which are
considered in the DEIS are based on “site-specific” analyses only. See DEIS I1.D-1, regarding
“Ahernatives Considered But Not Cartied Forward in this EIS,” stating: “Other alternatives
evaluated [but not carried forward] used cumnlative impact measures to limit the size, location,
and number of valley fills in a given cumulative impact area.” Specifically, the DEIS explains:
“A mumber of alternatives with restrictions ... based on cummlative impacts ... were considered
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and disroissed... The existing data do not show that an cross-the-board cumulative impact
threshold could repl se-gpecific evaluations of all MTM/VF and other disturbances within a
defined CIA [(cumnlative i unpact aren)]/watershed.” DEIS 1LD-6,

NEPA requires an agency to consider the cumulative impact of the proposed action
together with “other past, present, and reasonzbly farmable fiture actiops.” 40 CFR. §
1508.7. The CEQ has further explained in its 1997 g d on lative impaot
analysis that: “If ... significant cumulative sffects would occur a3 5 result ofa pmposed aehon,
the project proponent should avoid, minimize, or mitigate sadverse effects
altematives.” CEQ, “Considering Cummiative Effects Under the National Environmental Policy
Act,” Ex. 2, p. 45 (emphasis added).

“Cumnlative impacts can result fror individually minor but collectively significant
actlons...” 40 CF.R. § 1508.7. A NEPA document must “catalogue adequately the relevant past
projects in the area.” Ci gl : Dep't of Trans,, 123 F.3d 1142, 1160
(9th Cir. 1997). It must also mclude E “usaﬁxl analyszs of the cumulative irmpacts of past, present,
and future projects [which] requires » discussion of how [future] projects together with the
proposed .. project will affect the environment.” Id. The NEPA document must analyze the
combined effects of the actions in sufficient detail to be “useful to the decision-maker i deciding
whether, or how, to alter the program to lessen cumulative impacts.” Id. Detail is therefore
reqm:cd in dmnbmg the cumulative cﬁ'ac.!s of & proposed action together with other proposed

. Ne Cudy 2 SFS, 137 F.3d 1372, 1379 (Sth Cir. 1998). A
meaningful cummmve Impact amiyszs “mmust identify (1) the area in which the effects of the
proposed project will be felt; (2) the irmpacts that are expectedmﬂmtarea from the proposed
project; (3) other actions--past, p and p fe ble«-that have had
or ar¢ expected to have impacts in the samcm (4}tbe1mpactsorexpacted impacts from these
other actions; and (5) the overall impact that can be expected if the individual impacts are
allowed to accumu}ate” mmmﬂm 290 F.3d 339, 345 (D.C. Cir. 2002). See

¥ ; lackwood, 161 F.3d 1208, 1214-1215 (9* Cir.
S '! pugh, 915 T’ 2d 1308, 1312 (9* Cir. 1990%; Friends of the
i . 109 F. Supp.2d 30, 41 (D.D.C. 2000).

Federal agenicies cannot “evade their responsibilities” under NEPA by “artificially

dmdmg a major ﬂedcm} nctmn into smaﬂercampenmts each without a “significast’ i

a sible Transp Dole, §26 F.2d 60, 68 (D.C.Cir. 1987). T}mm,
cumulative { xm;mcts analym canno avmded by "segmntmg" the project. NEPA requires
“that an agency consider the effects of several related actions in 4 single EIS in xppropmm ’
circumstancis. “Not to require this would permit dividiag a project into multiple “actions,” each
of which individually has an insignificant environmental impact, but which collectively have a
substantial impact”” Churchill County v, Norton, 276 F.3d 1060, 1076 (5% Cir. 2001), quoting
Thomas v, Peterson, 753 F.2d 754, 758 (9% Cir. 1985). Valley fills fit the tlassic paradigm of
cumulatively significant actions, where “[dJozens of stall operations of a single type
incrementally contribute to deterioration of water quality il 2 common drainage stream.” Sierra
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M}g{g& 664 F.8upp. 1299, 1303 {DAL& 1987y, qﬁ”d. 85‘7 F. 2d 1307, 1320-22 (9% Cir.
1988). “While the ions ate not fanetionally eor econc derit, their |
mm&rdepmdemmdreqmmwmnnmalysm Il at 1304, Inl’_g;,fgm, ashem,afedeml
agency had granted numerous permits for mining in a watershed without considering thsir
curnulatively significant effects. The court held that an BIS was required. Id. at 1305. Other
courts bave similarly held that the successive dumping of material into the same area requires
analysis of cumulative impacts in an BIS. NRDC v, Callaway, 524 F.2d 79, 87-89 (2" Cir.

; Mag sty v, Gorsuch, 554 F.Supp. 778, 793 (M.D. Fla. 1982); National Wildlife
mmigg&ﬁm 491 F.Supp. 1234, 1248-52 (SD.N.Y. 1980).

The thres action alternatives considered in the DEIS fail to meet the requirements of
NEPA because they all rely on “case-by-case” analyses and therefore preciude affective analysis
of cumulative fropacts.”  Any slternative which wonld have evaluated curnulative or regional
irapacts was not carried forward in the DEIS, while all of the alternatives which are considered in
the DEIS are based on “site-specific” analyses only. : See DEIS ILD-1, 6, Each of the alternatives
considered in the DEIS, therefors, would impermissibly segment mining activitles into individual
moings covering o small area, sven though it is highly likely that mining will continue over a
much wider geographic area until coal reservas are exhausted.! The DEIS thus defeats the
purpose of a programmatic EIS — considerution of alternatives for reducing cumulative impacts ~
by only considering alternatives that defy cumulative impacts analysis and rely entirely on case-
by-case analyses.

Cumulative impact analysis is precisely the function of & programmatic BIS. “The CEQ
regulations require that so-called ‘connected” or cumuhnve aeﬁons be conszdexed in asmgle
EIS. 40CFR. § 1508 25(&)(1) @)(2); .. *Where the 2

- A reguire 8. T gnd 32
276 F. 3d m 1076 (citahon ornmcd, emphmis added) T‘he Second Czrcmt ims stated:

*This NEPA “cumulative impacts” violation is distinct from the CWA “minimal
cumulative impacts threshold” violation discussed below in which the “case-by-case” approach
advocated in the DEIS for all alternatives is inherently inconsistent with the requirement in
Section 404{e) of the CWA that activities permitted under NWPs cannot have more than minimal
cumulative adverse effects on the environment.

%See, ¢.g., DEIS IV.1-] {*[T]he demand for central Appalachian coal will likely increase
at some point In the future.™); DEIS ES-2 (“The U.S. Department of Enargy (DOE) estimated in

" 1998 that 28.5 billion tons of high quality coal ... remain in the study atea. DOE rsported about

280 million tons of coal were extracted by surface and underground mining from the study area
in 1998, Coal produced from the study area continues to provide an important part of the erergy
heeds of the nation. Regionally, coal mining i¢ a key companent of the economy[,] providing
jobs and tax revenue. Almost all of the eleetricity generated in the area comes from coal-fired
power plants... [Cloal production remains high...”).

17
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The purposes of NEPA are frostated when cmmdmﬁwn of alternatives and collateral

AIALS S O o
éjgmgm m 481 F24 1379 1686«1688 (D C Cu 1973). ﬂw com'tquoted ﬁ-om @
1972 CEQ meroranidum on this issue and observed:

{TThis section will focus on ... the [Commission’s suggested] possibility of substituting an
“environments] survey” for a NEPA statement... The Commission takes dn unnécessarily
crabbed approach to NEPA in assurning thet the impact statement process was designed
only for pmmﬁ&'fa:ﬂmes m!mthan fot amiysxs of the overall sffects of broad agency

“Tridividual actions that are related either geographically or as logical parts in &
chain of contemplated actions may b more appropristely evaluated in 4 single,
program statewient. Such a stafement also appears appropriate in connection with
.. the development of a new program that contemplates & number of subseguent
actiom. . [TThe program statement has s nutbey of advantages. It provides an
occasion for 4 more exhaustive consideration of effects and alternatives than
wvuldbcpmhmbhmamwmemmmmdmm actmn I.LM

{aturs ergland, 433 F.Supp. 1235, 1252 (E.D.Tex
1977, rey ’danarker gmmdr,ﬁ?:’rl?zd 201 (S*Cir 1978), eiting the 1972 CEQ Memorandum
ﬁo:thepmpw&m&m“[i}he CEQ bas .. issued guidelines stafing the advastages of &
pmgrammamﬁ'is These“&&smmgzsofapmgmmnmﬁcﬁlﬁ”wmmtedalmby%muﬂm
ency Custome m ¢ Power, 1261*‘3&1158 5184(9“‘0:1' 19973,

mlmmﬂmthemm asizsgigw“ﬁ‘ ( e
‘om'n., 677 F.2d 883, 837-88

S«CE(Y's imerpretation of NEPA is entitled to deference. Andtus v, Sierra Club, 442 US.
347, 358 (1979). The same is true of an opinjon by CEQ’s general counsel. See Defenders of
Wildlife v. Andrus, 627 F2d 1238, 1246-47 (D:C.Cir.1980).” Seattle Audubon See. v, Lyons,
871 . Supp. 1291, 1319 (W.D. Wash. 1994).
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(D.C.Cir. 1981), sxplained at length the funetion and role of a “programmatic EIS:*

Two distinet tiers of environménts! review may be applicable to some “major Federal
actions.” Site-apecific BISs constitute o sevond tier in the diseussion and analysis of
impacts on the environment. .. “The fivst tier EIS should focus on broad issues such as
mode choica, general location and sremwide air quality and land use implications of
aiternative transportation systems.” A programmatic EIS reflects the broad
environmental consequences attendant upon & wide-ranging federal program.- The thasis
mdmlymgpmmmkmammmawmammm likg}ywmm&spmfe
ﬁ.A':',\ i 10 i Al &

Fedmt actwm W&c progranimatic EIS looks ahead and dssimilates Shroad
Issues” refevant to one-program design, the site-specifie EIS addresses more
particularized considerations arising once the overall program reaches the “second tier,”
“or implementation stage of its development. In evainating 4 comprehensive
dmmmagamyad:mﬂwmbemﬁwﬁmnpwmnm which indubitably

w Ino!hmwords,iftbe“mxjorhdemlacdm”atxmcmsﬁstso ammzb&af
reluted enterprises associated within a single program and planned fogether, then their
joint effects should probably also be considered together. This proceeds from the
mqun-ememﬁmtkesoepeofmefadmlmﬁenbemmiyohamctmadmmsumthax
an EIS of equivalent seope is prepared.

{emphases added and removed). The court further explained, regarding “program segmentation:”

Quite simply, “(s)egmentation of a large or cumulative project into smaller components in
mmwmddmmﬁmmmmammfm w&onh&sbeﬁn hﬂdmbe

677 F2d at 890 (citation and footnote omitted) (emphasis added).

Further, not only must cumulative “proposed action” impacts b:e ccnsadmd togetherina
pmgmmmﬁcm bmscdwmmwmﬂaﬁw“&mmamscﬂon” . -As explaived in
Van Winkle, 197 F, Supp.2d 586, 617 (N.D.Tex.
2992) “ veniftMmb}e fumremomsnottpmpowdwhmmhthumdomnmneod
taRmﬂymﬁmﬂ&m&dht&mﬂ&,ﬁemﬂ&wimmofﬁnsﬁsmaeablewhon
nevertheless must be analyzed in the EIS.” (citation omitted). Similarly, in Cady v. Morton, 527

ttee on Nati Reg e
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F.2d 786, 795 (9" Cir. 1975), the court held that an EIS limitsd to studying the effects of a 770
acre S-year plan for coal strip mining was insdequate, and that an FIS encompassing the entire
20-year project contemplated by coal leases approved by the Secretary of the Interior was
required. The Cady court explained:

While it is true that each mining plan prepared for tracts within the Jeased aren isto a
significant degree an independent project which requires a separate EIS with respect to
each, it is no less true that the breadth end scope of the pogsible projects made possible by
the Seamryseppmva!afﬁwleasesmqmmthetypeofmmmehenmvesmdydmNEPA
mandates adequately to inform the S v of possible envir t of
his approval.

(emphasis added). See also Blue Mountains, 161 F.3d at 1215.
Finally, this programmatic DEIS cannot defer cumulative impacts analysis to fiiture site-

. specifte EISs, even if the Jative § analysis i medegreeof“fomcasﬂng

and specﬂaﬁon“xtﬁxemgmmmmc level, InKem v, U8 Land M
F.3d 1062 (9" Cir. 2002), plaintiffs challeriged the adeq omeIS

1anage
p by the BLM in
connection with a resource management p!m: (RMP), under which me-spemﬂc tinber sales
would be governed. The BLM acgued, fater alia, that detailed environmental analysis need not
be unidertaken by the EIS for the RMP because such analyses would be undertaken at the site-
specific level. The court rejected this argument, holding:

An agency may not avoid an obligation to analyze in an BIS environmenta! conssquences
that foreseeably arise from an RMP merely by saying that the conssquences are unclear or
will be analyzed later when an EA, is prepared for a site-specific program proposed
pursuant to the RMP. “[The purpose of an [EIS] is to evaluste the possibilities in light
of current and contemplated plans and to produce an mformed estmme of the
envirommental nmsequtnnu Draftin; ElSln i o deg

Topecasting.
added). . Onae ah agency has an obligation to pxepere an EIS; the scope of its analysis
afenvmmmimeqmncesmmms mustbeappmpmtetotheacﬁoninqmmion

(DC er §9?3)}If:1 is mwmbly posmbiewe mvunnmcnml mnsequcnces
in an EIS for an RMP, the agency is required to perform that analysis.

284 F.3d at 1072 (emphasis added).
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4-2

In the present case, the alternatives considered in the DEIS fail to meet the requirerments
of NEPA because they all rély on “case-by-case” analyses, précluding effective analysis of
cumulative impacts, impermissibly segmenting mining activities into individual mines, and
defeating the purposes of a programmatic EIS. “[Clumulative intpact analysis must be timely. It
is not appropriate to defer consideration of cumulative impeots to a future date when

meaningful
consideration can be giveri now.” Id. at 1075. See also, Defenders of Wildlife v, Ballard, 73 F.
Supp.2d 1094, 1112-1114 (D. Ariz, 1999).%°

The FWS similarly criticized the MTM/VF DEIS, stating:

Mike [Robinson (OSM)] and I argued ... over the need to provide details on how the
programs would evaluate permits under each of the alternatives. Mike said we don’t need
to go into details because it’s s PROGRAMMATIC BIS... [Wihere is it written that
programmatic EIS’s should offer only vague alternatives — especially a programmatic EIS
that involved four years of studies that de ted envi nital impacts that need to be
dealt with? Again, it seems that hiding behind the “progremmatic” veil that we as
agencies have unilaterally chosen and defined, really violates the spirit of the settlerment

agreement.
10/30/02 Tibbott e-mail, Ex. 45."

“In Baliar, the court held: 4-2
At a minimum, this Court must order the Defendants to take a *hard look’ at the
cumulative imnpact of the NWP program, specifically NWPs 13, 14, and 26, and
determine that the use of these permits in this region has no significant impact.
‘NEPA requires consideration of the potential impact of an action before the
action takes place.” Cuddy, 137 F.3d at 1380 (¢iting City of Tenakee Springs, 915

F.2d at 1313). It was not appropriate to defer the lative impact t to
a future date. T, Defiendants were fully aware of NEPA’s obligations, as
evidenced by their Fmal Decision, yet they have done nothmg since 1996 to

73 F. Supp.2d at 1114 (emphasis added). Here, the DEIS does not cansider any alternatives
based on cumulative impacts. Consequently, the Corps cannot issue any NWPs until it does so.

That the DEIS relies upon & fundemental mi ption that ft need not consider
substantive environmental restrictions - but only reshuffling of “administrative” tasks - due to the
21
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D..  None of the Three Alternatives Considered in the DEIS Should Be Adopted

All three of the alternatives considered in the DEIS are fatally flawed. They are purely
process alternatives that should be discarded and replaced with alternatives that sctually reduce
the cumulative environmental impacts of mountaintop removal mining and valley fills,

Even if they could be adapted, there is no rational basis for choosing which of the three is

the best alternative. First, the three aliematives are internally contradictory. Under Alternative 1,

valley fills ave presumed to have more than minimal adverse effects and need an individual 404
permit. DEIS IL.B-3, Under Alternative 3, valley fills are presumed to have minimal effects and
qualify for a NWP 21 authorization. Id. Under Alternative 2, valley fills may or may not have
more than minimal adverse effects, depending on case-by-case determinations. Jd. The DEIS
does not explain why the effects of a valley fill, and the type of 404 permit used, should change
depending on which alternative is sefected. In reality, the impacts are fixed regardless of which
alternative is selected.

Second, the DEIS never specifically explains why Alternative 2 is the preferred
alternative and is betier than the other two. It makes the general claim that it is “because of the
improved efficiency, collaboration, division of labor, benefits to the public and applicants, and
the recognition that some proposals will likely be suited for [Ps, and others best processed as
Nationwide Permit (NWP) 21.” DEIS ES-5, These benefits are entirely procedural, and do not
explaih in any way why, or how, better procedures will lead to better decisions or better
protection of the environraent,

Third, it is impossible for the public to discern from the DEIS what difference any of the

‘programmatic” nature of the EIS is evident also in the agenda for an Executive and Steering
Committee meeting of November 21, 2002, which states:

Issues Raised During Preparation:
-Lack of environmental contrast; is a fill restriction component needed in
Alternative 1 to provided [sic] most environmentally-protective alternative? ...
-OFA states that NEPA compliance not satisfied; alternatives need not be limited
10 existing statutory authority — Should a “no mining” or other restrictive
alternative be included?,

m@kmmm and consxstent wnh 1999 Nonce of
Intent and 1998 settlement agreement.

11/18/02 Hodgkiss e-mail, Ex. 52, Attachment (underlining added). A mere “administrative
contrast” without distinguishable environmental restrictions or conseguences between the
alternatives is not consistent with the 1999 Notice of intent, the Bragg settlement agreement, or
NEPA.
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alternatives will make in terms of environmental impacts. On the contrary, the DEIS admits that
the environmental benefits, if any, of the three alternatives are the same. See, e.g., DEIS 1.B-13,
[LC-25,IV.A-1, IV.G-3.

E. The DEIS Violates NEPA By Not Analyzing Alternatives to Restrict Valley
Fills, Stream Loss, Deforestation, and Use of NWPs

NEPA requires that an EIS “[r}igorotsly explore and objectively evaluate all redsonable
alternatives” to the federal action. 40 C.F.R. § 1502.14(a); Bob Marshall Alliance v. Hodel, 852
F:2d 1223 (5th Cir. 1988), cert. denied, 489 U.8. 1066 (1988). The purpose of this “rigorous”
analysis is to “provid(e] a clear basis for choice among options by the decisionmaker and the
public.” 40 CF.R. § 1502.14; see also, 42 U.S.C, § 4332(2)(R); 40 CF.R. §§ 1507.2(8),
1508.9(b). The CEQ describes the altematives requirement as the “heart” of the NEPA analysis.
40 C.F.R. § 1502.14. The CEQ has issued guidence explaining that: “If it is determined that
significant cumulative effects would oceur as a result of a pmpomd astmn, ﬁm pmgect proponent
should avoid, minimize, or mitigate adverse effects by modifying or a
p. 45 (emphasis added). As explained below in section .G.1.b of thesc commenc.s the DEIS
clearly demonstrates that the cumulative impacts of MTM/VF operations in Appalachia are
significant. Reasonable alternatives that should have been considered are: restrictions on valley
fill sizes, either individually or eumulatively; restrictions on deforestation, either individually or
curnulatively; restrictions on stream loss, either individually or cumulatively; and individual and
cumulative minimal impact thresholds for NWps.!?

1. Restrictions on Valley Fill Sizes Should Be Considered

Restrictions on valley £ill sizes, either individually or curnulatively, should have been
considered because the studies contained in the DEIS demonstrate that while the cumulative
environmenital harm caused by past and future valley fills is enormous, the economic impact of
valley fill size restrictions is tiny.

Regarding the correlation between valley fill size and environmental harm, the DEIS
states that: “[t]he size, mamber, and location of valley fills correfate with direct loss of streams
and riparian and terrestrial habitats,” (DEIS I1.C-45), and case studies demonstrate that “direct
impacts to streams may be greatly lessened” by “reducing the ... size of the excess spoil fill.”
DEIS IV.I-9. In fact, 2 March 2002 EPA options paper states that a “con” to “[s}election of
Altermative B (unrestricted watershed, project by project review)” is that it: “Will appear
inconsistent with findings of tech studies, including econormics, and with stated purpose of EIS to
reduce impacts.” Ex. 18, Attachment, p, 1. Conversely, the same options paper explains that
“Islelection of Alternative C (Restricts fills to intermittent zone 250 acre watersheds)” is:
“Most consistent with findings of tech studies.” Id. The options paper further states that

PEstablishment of a minimal cumulative impact threshold does not preciude a finding .
that such threshold has already been exceeded, which has in fact occurred.

23
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“[s]election of Alternative D (Restricts fills to ephemeral zone 75 acte watersheds)” has the
“[I}east direct impact on the aquatic ecosystem.” Id. at 2.

The record shows that OSM vetoed fill restrictions because they would reduce
environmental impacts. The civilian head of the 11.8, Army Corps of Engineers stated in a
March 11, 2003 email that “OSM is very sensitive about the message that [valley fill] thresholds
result in improved environmental quality. IF that were the case, then the real message is that [a]
200 [acre threshold] would be better, 100, better yot and 0 fills, best of all.” March 11, 2003
email from George Dunlop to Chip Smith, Ex. 68, Attachment. “Instead, the focus needs to be
on stream protocols and the relative quality for each streamn” Id. The MTM/EIS Executive
Committee admitted that this approach is counterintuitive: “Even without scientific data on the
relationship of fill size to indirect impacts, it is intuitive to justify a minimal threshold based on
the concept that ‘smaller fills are better than larger fills® with respect to direct impacts on aquatic
habitat buried by fills.” Ex. 65, Agenda, p. 3.

The failure to consider fill restrictions also cannot be justified on economic grounds. The
DEIS explains that “in most situations the restriction would change the prioe of coal to less than
one dollar per ton,” and rhat “{t}he prmt of e%ecmcxty wou}d commue to nsa appmxmmiy 1to

DEIS App- G, p. 6 (summary of Phase II Ecenomm study by Hill and Assomtss) (emphams
added). Even after adjusting the model inputs to be more favorable to the coal industry, the
change in the price of coal rose to only two dotlars aton. Id. at 7. The DEIS also observes that
“[t]he most restrictive scenario {limiting fills to 35-acre watersheds] would, nnder the worst
condition, cause up 16 a 20 percent reduction in direct coal mining employment in the region.”
1d. at 6 {emphasis added). However, “[c]oal mining earnings within West Virginia are 5% of
total state income (3% of employment); just over 1% of total earnings and employment in
Kf—?mclq, and less than 1% of employment and income in Virginia and Tennessee.” DEIS IV.]-
2.

Further, a major theme of the alternatives considered is that mitigation will reduce

YSee also, 1/10/03 Robinson e-mail, Ex. 60, Atmhmem MWCI Anslysxs‘ p 8 “As
stated in the H&A Final Report, *...it is evident that the ele ¢ lnsens itive
the MIM/VF restrictions, showing differences of only 1%»2%, or 3% atthe maximum.’
Consistent with the results obtained with coal tonnage and direct employment, the mﬁmpated
1. 15% increase mtha base case ﬁ'om SO 019710(W~Hr in 2002 o $0.02276/KW-Hr in 2010

x § pote val I ng.:.” (emphasis added). See
also, Mmmtmmnp Mimng / Vaﬂey FiH DEIS Background Informauon for Communications
Team, January 16, 2003,” Ex. 62, p. 2: “As part of the studies conducted in conjunction with the
DEIS were studies to assess the economic impacts that would result from maplemennng actions
oonsndermg hmm on zhe sme of wlley fills, Infomanon ﬁcm the economic smdzes . suggest
tha s only minimal ecopomic cony 8 al 8 ’

:Lea&ammm (ﬂmphasls aéded)

environmental impacts, although the amount of impact reduction cannot be known because the
mitigation is site-specific. Seq, ¢.g., DEIS IV I-2 « Id. Direct valiay fill restrictions would
similarly reduce impacts by s unknown but sizable amount and are therefore a valid alternative
that should have been considered. The DEIS states:

1t is reasonable to presume that required mitigation costs (i.e., to offset valley fills) will
result in future MTM designs with reduced valley fill sizes. The economic studies in
Appendix G evalugted absolute fill restrictions to specific watershed gizes... [The
studies] provide a logical and parallel inference for potential general economic effects of
fill minimization. That is, since some of the economic studies show that ebsolute fill
restrictions increase mining costs due to additional material handling and use of different
equipment, it can be inferred that minimizing fills will to some degree also affect mining
costs.

DEIS IV.1-3. The DEIS further explains:

[MJitigation to replace and restore aquatic functxons lost benwth vaney ﬁns can bc a
costly endeavor. Therefore, the cos ompensato IVE 8 g
to minimize valley fills in aquatic habitats.

DEIS [1.C-47 {(emphasis added). In other words, fill restrictions are just 2 more stringent method
of mitigation. (Or, conversely, mitigation costs are just a more clumsy way of achieving fill-size
restrictions.) Indeed, direct fill restrictions appear to achieve the goal of reduced fill size (and
therefore less stream, forest and habitat loss) with greater accuracy than does imposing mitigation
costs with the dary effect of maldng larger fills Jess economically attractive. Certainly,
direct fill restrictions more sffectively limit environmental impacts in light of the fact that
technological factors often prohibit aciual mitigation™ and “result in greater considerstion of in
lieu fee arrangements.” DEIS I1.C-49. Therefors, direct fill restrictions should have been
considered as feasible alternatives to mitigation and/or “in lien fee arrangements.”

2. Restrictions on Deforestation Shonld Be Considered

Restrictions on deforestation, either individually or cumulatively, should have been
considered because, as explained in greater detail below in section (.1b., MTM/VFs have
alrsady canverted, and will continue to convert, huge portions of ane of the most biologically
diverse forest areas in the United States into grasslands. “When adding past, present and futare

“eQtream creation on filled area is very difficult in general due to the inability to capture
sufficient groundwater flows necessary to provide a souree.” DEISIIL.D-18. “To date, no
drainape structures observed appear to have successfully developed into a funotional headwater
stream (Appendix D). DEIS TLD-19. “In v, to date fonctioning headwater streams
have not been re-created on mined or filled areas as part of mine restoration or plannied stream
mitigation.” DEIS TILD-20,
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terrestrial disturbancs, the study area estimated forest impact is 1,408,372 acres which equates to
11.5% of the study area.” DEIS IV.C-1. Further, “[h]abitat changes will acour ... [involving] a
shift from a forest dominated landscape to a fragmented landscape with considersbly more
mining lands and eventually grassland habitat,” (DEIS App. I, p. 93), and this “change in these
habitats could put a number of species in peril.” DEIS App. I, p. v. For example, “forest loss in
the West Virginia portion of the study area has the potential of directly impacting as many as 244
vertebrate wildlife species.” DEIS App. L, p. 86. These alterations of the ecosystem are profound
and permanent. “Results from this study support the thesis that fundamental chang

terrestrial environmient of the study area may oceur from mountaintop mming DE;IS App. L p.

v (emphasis added) “Motmtamtop mmmg and vaney ﬁll activities mgmﬁcanﬂy affect tbe
landscape mosaic... The result is an aren ally differ 3
DEIS App.1,p. 23 (emphaasﬁs add&d} Fm‘ther

[R]e-establishing native hardwood forests on reclaimed mines is still &xperimental. We
don’t know what the Jong-term suocess will be. Even if hardwood forests can be re-
established, it should be intuitively obv:ous that they’!l bea drasﬁcally dxﬁ”crcm
ecosystem from pre-mining forests for generat] thousar a

6/26/01 Tibbott e-mail, Ex. 5, p. 1 (emphasis added).”® See also DEIS IV.A-4 (reforestation
“may take hundreds of years™),

In the face of this serious and enduring environmental destruction, the DEIS does not
consider any restrictions on deforestation. Instead, the alternatives considered in the DEIS
include only meager attempts to “encourage™ reforestation, although forestry post mining land
use (PMLU) would remain purely voluntary under all of the alternatives, and actual reforestation
could tales hundreds of years, if it can be achisved at all, Currently, disincéntives and barriers to
reforestation are the norm. “[TThe use of grassss and legumes serves as the low cost, low-risk
option for bond release. Even when the reclamation plan calls for the planting of trees, excessive
compaction of the rooting medium, which severely reduces tree growth, is the norm.” DEIS
1IL.B-9. “The predominant PMLU has incloded a bias towards salvaging ... soil materials that
provide favorable chemical conditions for the growth of grasses and legumes, but have a negative
impact on forest regeneration.” DEIS ILB-11." Current soil practices prevent reforestation and

$See also, DEIS IV.D-5: “[TThe parmanent nature of filling would suggest that
MTM/VF impacts to biotic interactions in headwater stream systems ... may constitute a{n}
irreversible impact to this system in the study ares.” (emphasis added). See also, Bx. 6,p. 6:
“Unless reclamation pracnces are changed drastically, it can be asmmed that thxs fomt to
grassland conversmn is, for ali pz'acttca! purpusea permaneqt. i % 43 Are
sides y f a functional m

YSee also, Bx. 6, p. 4 (“Current reclamation practices resuit in conditions that discourage

the re-establishment of trees.”; id., p. 5 (“The study found no evidence that native hardwood
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violate OSM regulations, because the post-mining soil supports lower quality vegetation than did
the existing pre-mining soil. 30 C.F.R. § 816.22. “Production of sofls that will support
commercial forestry as part of mountsintop mining requires selective overburden handling and
replacement procedures on a scale that has never been carried out in Appalachia” DEIS HLB-
15,

3. TheExisting Alternatives in the DEIS Regarding Deforestation Are
Inadequate and Ineffective

Despite this current lack of reforestation practices, the DEIS only considers onie

lternative-the compilation of a “Best Management Practices (BMP) manual® encouraging
voluntary reforestation, and briefly ponders hypothetical legislation that might require
reforestation. Regarding the “manval,” the DEIS states: “A BMP manual izing the latest
cost-effective reforestation techniques could encourage forestrysrelated PMLUs." DEIS IL.C-76.
However, the DEIS aduwiits that “the only differcnce between the No Action Altemative and the
dweiopmmtmdmeafﬂ]\d?saspmofmtmaﬁm 1,2, and 3 is that this action anticipates
broader acceptance and use of the BMPs to improve reclamation to a forest fand use.” DEIS
TV.C-8. Thus, the DEIS simply assumes that the “BMP manual” will effectively encourage
reforestation, without any support for this assumption and without any requirement for forestry as
2 PMLU, and in the face of the acknowledged fact that reforestation is not currently practiced due
to significant technological barriers and economic disincentives.” FWS’s Tennessee office
states that reforestation initiatives recently failed in Kentocky, end “we do not believe
landowners or the mining industry will show significant support for anything more than is
required.” 1/02/03 Tibbott e-mail, Bx. 57, p. 1.

Regarding the “legislation,” the DEIS states: “[f legislative authority is established by
Congress or the stales, then SMCRA regulatory authorities will ire reclarnation with trees as
the post mining land use.” DEIS 11.C-83 {emphases added); see also, DEIS IV.C-8 (“...this
action, if implemented, would have legislative authorities enact changes to SMCRA..."). This
“action” is no action at all. ‘The DEIS contains no specific analysis or discussion of the
hypothetical “legislation” or who, precisely, would “bave legislative authorities” enact it.
Fuither, the DEIS contains rio explanation of why a forestry PMLU could not be implemented
under existing authority,"*

forests, including their herbaceous understory component, will eventually recolonize large
mountaintop sites using current reclamation methods.”).

Vn fact, even “flat land” PMLUs are not being completed. “This investigation found that
many sites are not being developed as envisioned when PMLU varlances are granted, and that the
supply of flat land seems to outweigh the demand.” Ex. 6, p. 4.

BSee, ¢.g., DEIS HLB-15: “[The current regulations (which have been in place since
May 16, 1983) require that selected overburden substitutes for soil be ‘equal to, or more suitable
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The consid on of ives add ,lgdefmesmimhmﬁﬁmismmfﬂmmtm
meet the reguirements ut‘NBPA b the env of past, present, and

ble firture deft ion are profound and perniarient, and BMP menual” sugpestions
that technologically infeasible and emomxcally ungitractive reforestation be voluntarity
urdertaken are insufficient to address this serious environmental harm. Restrictions on
deforestation, either individually orcumn}mvely should heve been considered as feasible
alternatives,

4. Restrictions on Stream Loss Should Be Considered

Restrictions-on strearn logs, either individually or 1y, should be jdered
because significant stream }osshasammed and will continue to ocour, and the purpose of the
EIS should be 10 i on st The DEIS finds that “[dlirect impacts to 1,208
miles of streams s estimated based on the last 10 years of ... data ... [and] an additional thousand
railes of direct impacts could occur in the next ten years.” DEIS App. I, pp. 65-67.% “When
strearns are filled or mined al! biota fiving in the footprint of the fill or in the mined area are
lost.” DEIS IL.D-2. In addition, “[the projected ta] adverse § {to riparian habitats]
in... West Virginia ... is 7,591 acres, or 3.2% Approximau}y 5% of .. {such] impacts ocour in
first and second order which are important habitats to many species of ... wildlife.”

DEIS App. L, p. vi. Further, the DEIS adrits that “{v]alley fills are not ‘water dependent,™ and
that “if a valley fill is proposed in a special aquatic site, upland alternatives ... are presumed to
exist..” DEIS IL.C-33. Moreover, the DEIS acknowledges that “{o)ne of the piincipal goals of
this EIS is to explore ways to minimize the ad f on from [MTM/VF]
construction.” DEIS I1.C-30 (empbasis added). In fnet, FWS argued in August, 2002 in favor of
including an alternative that restricted stream loss, explaining:

The ... action proposed ... would jdentify intermittent and perennial stream reaches as

for sustaining vegetation than the existing topsoil, and the resulting soil medium is the best
available in the permit area to support revegetation.’ Also, soil materials are to be redistributed
in a manner that prevents excessive compaction of the materials.”

®These figures n:ﬂect onlyﬂze dm:cﬂy impacted” (i.e., buried) streams, and not the

streams which are signifi d (2.g., by toxic seleniurn levels or other
on stream chemi , flow, energy, sedimentation, or biota (DEIS IL.D-1 -
D—S)) downstream from. MTMJVF opmﬁcﬁs, (DEIS App 1, pp. #ii-v), which *indirect impacts
.. will continue regardless of al ve d by decision makers.” DEIS IV.B-5. Further, a8

?heFWSlusobserved “Byen if EPA restri ideration of i to the reach of stream
below the filled reach, studies described in sectton [11.D show that filis contribute to significant
degradation to the overall chemical, physical, and biological integrity of adjacent waters, For
example, below fills the ambient water quality criterion for selenium concentration is exceeded
consistently, natural flow regimes are altered, and macroinvertebrate diversity is depressed.”
1/02/03 Tibbott e-mail, Ex. 57, p. 2.
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“generally unsuitable” for valley fills. In so doing, EPA and the Corps are signaling that,
as a general ratter, valley fills beyond the ephemeral reach are not likely to meet the
requiremnents of the Guidelines. Given MTM/VF EIS findings on (previously little-
understood) value of head ; the degradation of aquatic life and water guality
within and dowastream of valley fills; the “persistence and penmanerice of the efﬁects”
(fuctors the Guidelines say should be given special emphasis); and the antici

difficulty in developing ip y mitigation for these i mxpacm, the
“unsuitable” designation is appmmate and logieal,

8/21/02 Densmore e-mail, Ex. 39, Amhmcm p. 1 However ﬂm proposal “was subsequently
voted down within the E tve C in part b 1o have been
maide that even relatively minor modifications of cutyent regmamry tices are pow dered
outside the scope of the EIS process.” 9/30/02 Densmore e-mail, Ex. 42, Attachment, p, 1.

Further, as explained in detail in section ILH. of these  Commmets, ¢ all of the alternatives

considered in the DEIS — incinding the “no action sl 87 ~ the
streamn buffer zone (SBZ) rule, which is the strongest current protecuon n for mtmmmm and
pﬁemais&em,mdmchis,mmncmmmly,, jon for dor d

species habitat™ No alternative contemplates keaping the SBZ rule ini place as it currently
exists. The failure of the DEIS to consider any alternative whwh incorpotates restrictions on
stream loss renders the DEIS's ideration of “all 1 ives” insufficient to meet
the requirements of NEPA and zesirianons on stream Joss, either individoally or cumulatively,
should be idered as f

5 Individual and C;
Should Be Considered

Minimal Impacts Thresholds for NWPs

Finally, individual and cumulative minimal impect thresholds for NWPs should be
considered because: {1) Section 404(e) of the CWA requires permitting agencies to determine
whether individual and ctmnulative impacts are more than minimal, (2) MTM/VF activities do
exceed the minimal impacts threshold on both an individual and cumulative basis, (3) the 250-
acre individual threshold established in the Bragg agreement has reduced the size and number of
valley fills, (4) the application of that threshold via the Bragg agreement specifically
contemplated thet this EIS would establish individual and cumulative minimal impact thresholds
for NWPs, and (5) the DEIS illegally pts to the required NEPA analysis by
asserting that the establishment of minimum cumnlazwe impact thresholds is “an independent

®For example, FWS has stated that: “Protection of some plants is secured through
minimization of the disturbance of specific habitats. For example, riparian spemes such as
Cumberlmdmmxyandvmaspmareqmm ction of and 5 areas.

mam of a buﬁ‘er zom akmg mdstom cleﬂmes benm‘ns thespemes that inhiabit those
W 12/20/02 FWS Letter, Ex. 54, p. 1 (emphesis added).
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action from this EIS.” DEIS ILB-16; M.C-5.

Section 404(e) of the CWA requites the Corps of Enginears to detenmine whether an
individual sctivity will have more than minirnal impacts both individually and cumulatively in
conjunction with other past, present, md reasonably foreseeable fliturs activities in the same

ng MTM/VF

category. Although the mini impact threshold for p

activities under NWPs has already been reached (as shown below i in section n {1.1.b.), the Cotps
must nevertheless d and establish where the individual and cumulative minimal impact
thresholds lie.”

MTM/VF activities in Appatachia clearly have had, are having, and will continue to have
significant cumulative adverse effects on the environment. Similarly, it is clear that the impacts
of individual valley fills may be mote than “minimal,” because the DEIS itself states that “filling
o mining strearm areas eves it very Small watersheds has the potential to impact aquatic
comnnunﬁes[,] some of which may be of high quality or potentially support unique aquatic
species.” DEIS [M1.D-4 (emphasis added),

The DEIS illegally attempts to seg the ,' d NEPA analysis by asserting that
establishrrient of minimal impact th ds is “an i lent action from this EIS,” (See, e.g.,
DEIS11.B-16, II C-5), and ﬁmmhdeﬁemimnoas are beat left to “case-by-case assessments.”

arble Mountsin A ig 9141’2(1179(9‘*011' 1990),

7 a similar tbauhe ofa“’ i idor need not be idered
in a timber sale EIS because the corridor issue was afcreet—plmngmattcrmdthemfom
beyond the scope of [the EIS].” Id. &t 182. Purther, the “cass-by-case” approach embraced by
the alternatives in the DEIS ig i ly i 3 with the requi in Section 404(g) of
the CWA that activities permitted under NWPs cannot have more than minimal cumulative
adverse effects. By segmenting each penmi spplicaﬁon and considering it ini isolation from all
other past, present, and bly ft le future applicati :txsnat ibletodo a
meaningful cumulative impact analysis. Rather, all of those othet ap jo must be included
in the comulative impact analysis on 2 programmatic basis. The COE cannot restrict fhe
camulative impact analysis to a smaller subaet of Appalachia, such 4s a discrete watershed.

The DEIS acknowledges that the 250-acre threshold established in Brapg is useful end
effective in reducing the size and number of vaney fills b “{t]he COE Hunti District
found [that] this condition sbuted to pts by the regulated coal industry to

HEPA stated in June, 2002, for example, that: “If Altetnative B is to be aelwad, 'y
minimum impact threshold must be developed for the putposes of triggering a more rigorous
petmtmwwpmcmnmi«CWASecmMM“ Thcdimctami mdiru:tmquicxmpactsﬁ‘om

MTM/VF of -guably more than mi i, complicating the WWP 21 issue,.”
efl(}:mﬁoﬁ'mm»mad,ng Attachment (EPA Tasues - MIM/VF EIS™), EPAf\mhcr
stated: “We believe NWP 21 minimal impact thresholds ... (individually and latively) are

required.” 6/14/02 Rider and Hoffiman e-mails, Ex. 31, 32.
30

avoid the IP process by keeping proposed fill sizes below the 250-acee threshold,” DEIS IL.C-5;
sea also, DEIS 11.C-73 (“Based on the fact that there have been 5 individual permit applications
compamdlo the 81 pm;ectaappwved under NWP 21 in WestVirgnin. it appears {that]

the majority of MIM/VE p ts to ¢ty below the 250-ntre minimal
impm:tthmlmld md thereby avoid the IP process. “‘) I’hm,thc DEIS shows that the need for a

hold, both individually and cumulatively, exists, and that the 240-acre
threshold has been proven to beusefu and effbofive in addressing this need.# Furthar, the FWS
in Jamuary, 2003, proposed a 75-acve threshiold “based on data specifically collected for this EIS.”
1/237'03 Densmore e—mml Ex. 662 Therefore, the DEIS should have considered individual and
| impact thresholds for NWPs,

Indeed, the DEIS ac):mvdcdgex that “{z}hc 250-am general mimml xmpm ﬂmmhold
was intended as an mm-iﬁn threshold he hat

for some other threshold for NWP 21 app '”DEISHG73(mphmsadded} TEBDEIS
18 2 bit schizophrenic, | di wheﬁahdses,hfhci‘mm&erm:chaﬂmﬁwld
A)ﬁwnghﬁwDE!Srepwtzd)ymeﬂsthﬁ“[ﬂheexmﬁmofﬁus [Bragg 250-acre] threshold
through a regional permit condition by the COR is an independent action from this EIS,” (DBIS
LB-16; T.C-5), the DEIS incongraovsly also assérts that the 250-acre threshold arising via
Bragg would continie to apply on & “regional” basis under the “preferred” Altemative 2. See,
.8, DEIS I.C-17 (“Action 1.2 The COE ... would miske & case-by-¢ase determination of the
applicabitity of NWP 21, subject to & regional condition in certain geographic areas that valley
fills proposed in watersheds larger than 250-acres would generally require IP p ing”); DEIS 1_13
IV.B-8 {“This {Bragg 250-acre threshold] would continue to apply to certain bt

*The OSM has argued that “other factors” could account for the fact that there were
fewer valley fills following the institution of the 250-acre threshold. However, the self-serving
nature of that positioti is belied by 2 March 11, 2003 from the COE’s Gearge Dunjop, who
explaing: “{TThere shoutd be discussion about the OSM perspective that there were other factors
operating at the same time as thresholds and those other factors may have been the reasons that
there were fewver valley fills sfter the thresholds werein place. OSM is very ssusitive sbout the g
messuge that thresholds result in improved environmental quality. IF that were the case, then the
real message is that 200 would be better, 100, better yet and 0 fills, best of all.” 3/12/03
Hodgkiss e-mail, Bx. 68, Attachment, p. 1. Further, a January 16, 2003 memorandum identified
2 series of “key issvies that we asiticipate will be raised when the DEIS is published for public
review,” including the following: “Sinee smatler fills would seem to coincide with redhiced
environmental impacts, why is the current version of the DEIS not recommending such limite?”
Ex, 62.

“That FWS proposal firther notes that “OSM’s fill inventory indicates that historically,
most valley fills have been [less than] 75 acres (70% of permits in VA, 81% in XY, 55% in
WV, andd that “fplrevious studies in developing areas in the mid-Atlantic have noted that
impacts to stream ecosystems are {dentifiable whén [more than] 10% of a watershed is
developed.” 1/28/03 Densmore e-mail, aitachment at 2, n.1 abd n.3 (A-167).
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locations under the No Action and Preferred (Altemnative 2) Alternatives and it is anticipated that
the consequences to fill size would continue.”). The DEIS muddies the waters even further by
stating that under Action 12, applicable to all three action alternatives, “{t]he COB ... would
compile data ... [to] be used to determine the extent of cumulative impact areas for appropriate
resotirces and ascertain whether a “bright-line” cumulative impact threshold is feasible for CWA
Section 404 MTM/VF permits.” DEIS ILC-69.

Thus, the DEIS simultaneously asserts that the Bragg 250-acre threshold was based on an
assumption that this EIS would determine a mitiimal impacts threshold; that establishiment of a
minimal impacts threshold is “an independent action from this EIS;” that the Bragg 250-acre
threshold would continiie to apply under Alternative 2, but only on #n undefined “regional”
basis; and that under all three action alternatives the COE and other agencies would “compile
data™ to be used in order to determine whether 2 minimal impacts threshold is “feasible.” This is
internally inconsistent on multiple levels. If the DEIS acknowledges that the Brage agreement
included an “assumption” that this EIS would establish a minimal impacts threshold, why does
the DEIS also sssert that such an action must be “independent from this BIS"? I sucha
determination is necessarily external to the EIS, why is the threshold applicable under Alternative
2? If the threshold is applicable under Alternative 2, why is it only applicable on 2 “regional”
basis, rather than to the entire Appalachian region covered by the DEIS? 'What is the “region” to
which the threshold would be applicable under Alternative 27 If this BIS determines that the
threshold should be applicable on a “regional” basis under Altemative 2, why must the COE
simultansously “compile data” in order to determine whether such a threshold is “feasible” (since
the “data compilation” under Action 12 is applicable to all three action alternatives)?. If all three
action alternatives under this EIS contemplate “data compilation” in order to determine whether a
minima] impacts threshold is “feasible,” why must the actoal establishment of such a threshold
be “an independent action from this BIS™?

In any event, the DEIS is intemally inconsistent and should be clarified. Further, if the
250-acre individual threshold would continue to apply under Alternative 2, but only in West
Virginia, then the DEIS fails to articulate any rationale for not applying the same threshold in the
entire Appalachian region covered by the DEIS. Further, the alternatives considered in the DEIS
legally segrment their consideration of the effects of MTM/VF opexamns, considering each such
operation in isolation from all past, p and bly £ le future MTM/VE
operations; thereby failing to adequately consider the cumulative impacts of mountaintop
removal mining and valley fills in Appalachia. This “case-by-case” approach fails to fulfill the
fundamental purposes of NEPA and fails to satisfy the requirements of Saction 404(e) of the
CWA. For these reasons, any alternative selected should determine minimal impact thresholds,
bothk individually and cumulatively.

6. The “No Fill” Alternative Should Be Considered

Federal case law discusses the NEPA requirement that agencies consider the alternative
of “total abandonment of the project.” Although the cases deal with public land, and
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mountaintop removal mining would occur on private land, the streams which would be buried or
damaged by the valley fills are “waters of the 1J.8.” and are therefore analogous to the “public
land™ at jssue in the “total project abandonment” cases. Therefore, the MTM/VE DEIS must
consider 2 “no fill / no stream damaga” alternative in order to prasent the decision-maker with
the full spectrum of possibilities. Although “mountaintop removals” may not be logistically
possible undet the “no fill” alternative, that does not relieve the DEIS of the requirement to
consider the “no fill” alternative. As the courts have stated: “This requirement ... seeks to ensure
that each agency decision maker has before him and takes into proper account all possible
approaches to a particular project... Only in that fashion is it lilcely ﬁm the most mtemgent,
optimaily bepeficial decision will ultimately be made.” Calvey s yreinat mumnittee
v. 118, Atomic Energy Copunission, 449 F.2d 1109, 1114 (DC Cir. 1971) Pmanother way,
“[s}uch an alternative ... afford]s] the opportunity for seientific and public participation and
debate regarding the dekcme balance bctween premving natural resources and .., [resource]
Sl orest Service, 900 F.8upp. 1368 1374
(D.Mont. 1995). See also, All 9 6ok xd States, 975 F.2d 1437, 1444 (10*
Cir. 1992) (“NEPA requires a dmled’ EIS ‘to msure that each dagency decision maker has
before bm md takes into praper t all p le approaches 1o a particular project -
iclud atal 2 X the projes whxchwmﬂdamrt}menmnmemaumpactandthe
baneﬁt bezanoe ”') (citmon omitted, italics in original, underlining added).*

In Friends of Bitterroot, the court remanded an EIS to the 1.8, Forest Service with
instructions that the agency was required 1o consider the “less environmentally damaging”
alternative of preserving roadless lands in order to provide wildlife corridors essential for
maintaining biological diversity. There, the USFS had not included any alternative which would
have excluded logging of roadless areas, arguing that such an alternative would not have satisfied
the “purposes” of the forest plan. The court rejected this argument, bolding that the failure to
“consider all reasonable alternatives so as to ensure an BIS fosters informed decision making” by
“addressfing] an alternative preserving existing roadless lands™ compelled the court to remand to
the agency. The court’s decision was based in part on comments by the Montana Department of
Fish, Wildlife & Parks that wildlife corridors were essential for maintaining hxologwal diversity.
The court in Friends of Bitterroot first observed that:

gee alsp, MTM/VF DEIS Agenda for Executive and Steering Committee Meeting of
November 21, 2002, which states:

-Lack of environmental contrast; is a fill restriction component needed in Alternative 1 fo
pmvidad [sfc] moar amframnmtally-pro:ec&ive alternative? ..
25 that ] ompliance not safi *almnmwsneednotbehmxtedto
mmns smtmry amﬂmnty &wuld a "mﬂm&mw&m&ﬂem be
included?

11/18/02 Hodgkiss e-mail, Ex. 52, Attachment (underlining added).
33
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NEPA requires the preparation of an EIS ... to ensure each agency “md"“ all pasmble location, or impacts of valley fills, or sitbstantive protections for forest ecosystems and riparien
approaches to a particular profect (incuding tote] sba the pt habitat. These failures render the DEIS inadequate $o that it must be remanded for correction 1-13
would alter the environmental impact and the cast beaeﬂt balanca and reissued for public comment. -
1d. at 1371 (citation omitted) (emphasis added). The court continued: 7, An “Environmentally Preferred” Alternative Should Be Considered
[P)laintiffs contend the Trail Cresk EIS fails to adequately analyze all reasonable Similarly, an “enviropmentally preferred” alternative should be considered. 40 CFR. §
alternatives, including a less environmentally damaging alternative that would 1505.2(b). Ata Jue 18, 2002 Steering Comumittee meeting to reconsider the alternatives
exclude logging and road building activity in existing roadless areas withinthe framework, EPA and FWS took the position that the DEIS must consider alternatives to reduce
Beaverhead National Forest ... in order to preserve that area’s value as secure wildlife environmental impacts. Ex. 33, Proposed Agends, p. 8, As & result of this mesting, the Steering
habitat. In response, defendants assert the alteriative advanced by the plaintiffs would Committee agreed on a evised framework which identified the “Environmentally Preferable
not have met the management goals ... of the Beaverhead National Forest Plan. Alternative” (“Alternative B"), which, among other things, “restrict{ed} fills to the ephemeral
. . . zone....” Id. at 11; 6/19/02 Hoffman email, Bx. 34, Proposed EIS Alternative Framework. A
 Inthe case sub judice, the Forest Service exarnined seven alternate courses of later amﬁiinm developed this into the “most en@imn;cemny protective altemative.” 6/26/02
action... [T]he action alternatives all called for varying degrees of timber harvesting Robinson email, Bx. 35, Attachment,
in the Beaver Lakes roadkss area. ...
Subsequently, FWS proposed another “environmentally preferred” alternative,”
identified as “Alternative 4. 7/31/02 Tibbott e-mail, Ex. 36, FWS” Altemative 4 would have
- applied the SBZ ruls as wiittén and applied the antidegradation policy to prohibit filling in
1 - l 3 ume:mmmt and p&fwmzl streams {thus allowing fills c‘:ml); in ephemeral streams), 1d. The FWS
956 F zé at 5]9‘20 explained that this “environmentally preferred alternative:

. The Porest Service canaot deny there is some benefit to be derived from « Avoids setting undesirable CWA precedents (weakening the application of the
considering an alternative that preserves the Beaver Lakes roadless area. Plaintiffs, as antidegradation policy and the spirit and intent of the CWA itself; allowing out-0f-kind 1-8
well as the Montana Department of Fish, Wildlife & Parks, whose considerable mitigation 1o buy down impacts that are clearly more then ‘minimal’; allowing the
expertise in the area of wildlife management is undisputed; expressed concerns that issuance of NWPs for-activities that are clearly more than ‘minimal’; isuing individual
preservation of the Beaver Lake’s roadless area warranted full consideration in the permits for activities that clearly cause ‘significant degradation").

Trail Creek NEPA process given the area’s high security value for wildlife... + Most closely responds to the adverse aquatic and terrestrial impacts documented by the
{Tlhe NEPA process would have begn properly served by development of an EIS studies.
action alternative that preserved roadless lands in the Trail Creek area. Suchan + Industry has demonstrated that it can still mine coal sven if fills are restricted to the
alternative would have afforded the opportunity for scientific and public participation and ephemeral zone...
debate regarding the delicate balance between preserving natural resonrces and timber » Allows the use of the 35-acre svenario in the EIS, giving us at least one altemative
whose effects can actually be quantified in ferms of environmental and economic
consequences.
id., Rationale, p. 1. “{TIhe EPA and FWS Steering Committee members agree[d] that this
version [of the alternatives which included this “altetnative 4'] representfed] an accurate
Id. at 1373-74 (footnote and ci ted) hages added). portrayal of possible viable contrasting alternatives...” 8/13/02 Robinson e-mail, Ex. 37,p. 1.
Friends of Bitterroot is directly applicable to the MTM/VF DEIS, where both EPA and However, shortly thereafter; the Steering Committee’s decision was overruled by the
FWS have expressed grave concerns about the lack of slternatives containing substantive DEIS Executive Committee. Unnamed higher-level agency “executives instructed the SC to
environmental and wildlife habitat protections. The DEIS bas failed to consider any “no fill” atternpt to construct the altematives for the EIS in # framework based largely on coordinated
alternative, or, indeed, any alternative containing substantive restrictions on the number, size, decision making for SMCRA and CWA-with no altemnative restricting fills,” Ex. 41, 9/23/62
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Agenda, p. 1. According to FWS, its altamnative “was subsequently voted down within the
Executive Committee in part because a decision appears to have been made that even relatively
minor mdiﬁcauons of current regulatory practices are now considered outside the scope of the
EIS process.” 9/30/02 Densmore email, Ex. 42, FWS Comments, p. 1. Minutes of a July 14,
2002 Execative Committee meeting show that 2 new three-alternative approach was adopted,
8/15/02 e-mail, Ex. 38, Executive Committee Discussion. As a result, the prior alternatives
restricting valley fills were stripped from the DEIS. Instead, the new alternative framework
considered only process alternatives.

Thus, the DEIS irrationally dismissed every proposal for an “envxmnmemal]y preferred”
alternative. Any record of decision regarding MTM/VF operations in Appalachia will be unable
to comply with 40 C.F.R. § 1505.2 becauss the DEIS does not identify any “environmentally
preferced alternative” or consider any alternative which is distinguishable from any other
alternative in tetms of environmentsl consequences.

F. The DEIS Violates NEPA Because It Presents Irrational Reasons for
Eliminating Reasonable Alternatives.

The DEIS violates NEPA because it does not present valid reasons for the elimination of
reasonable alternatives from detailed analysis. The DEIS must present the reasons, in brief
discussion, for the elimination of alternatives from detailed study. 40 CF.R. § 1502.14. By
failing to articulate valid reasons for the elimination of reasonable alternatives, the DEIS fails to
satisfy this NEPA requirement.

The DEIS identifies eight “alternatives considered but not carried forward.” DEIS 11.D-1.

These eliminated alternatives were: 1} restriction of individual valley fill size based on the type
of stream segments buried (ephemeral, intermittent or perennial); 2) restriction of individual
valley fill size based on watershed size (35, 75, 150, and 250 acres); 3) establishment of
“minimal impact thresholds” based on watershed size (75 or 250 acres) below which MTM/VF
operations could be permitted under NWP 21 rather than individual CWA § 404 permits; 4)
restricting individual valley fills based on maximum “ctimulative impact thresholds;” 5) fill
restrictions based on protecting high-value streams by désignating all headwater streams as
“generally unsuitable™ for valley fills pursuant to the CWA: Advanced Identification of Disposal
Sites (ADID) process; 6) fill restrictions based on protecting high-valus streams by designating
all headwater streams as “special aquatic sites” pursuant to CWA § 404(b)(1); 7) fill restrictions
based on protecting high-value streams by preserving all headwater streams with an EPA
“advanced veto” pursnant to CWA § 404(c); and 8) prohibition of valley fills in waters of the
U.S. based on the CWA’s “antidegradation policy.” DEIS ILD-1-9.

L Even if There Were Insufficient Information to Draw s “Bright Line”

Type of Restriction, Spme Type of Individual or Cumulative
Restriction on Valley Filling Must Be Considered
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As the DEIS recognizes, there are many potential alternatives for restricting valley fills.

They include restrictions on fill size (35, 75, 150, or 250-acre watersheds), fill location in
different types of streams (ephemeral, intermittent or perennial), the percentage of streams in &
particular watershed that can be filled, or the amount of stream Jength that can be filled, The
primary argument advanced in the DEIS for réjecting these alternatives iy thist there is
insufficient information at this time to draw a “bright line” that works in every situation, and
variations between streams and watersheds mike it difficult to apply dny “bright line” to
differing individual situations. The DEIS states that “[s}cientific data collected for this EIS do
not clearly identify a basis (i.e., & pmicuhr stream segment, fill or watershed size applicable in
every situation) for establighi or absolute restrickions that could prevent

*significant degradation.”™ DEIS 1. D-B The DEIS therefore posits that since one general rule
does not applym every situation, there is no basis for applying any general rule at all, and the
only alternative is to apply 2 “case-by-case™ analysis to every individual situation. DEIS B.D-1
to ILD-9.% The perfect is the enemy of the good, as the DEIS sets up each individual restriction
like a straw man and then knocks it down by saying that one problem or another makes it
inapplicable in certain situations. Id.

“[Wihile inconclusive evidence may serve as justification for not choosing an alternstive,
here it cannot serve as a justification for entirsly failing to ‘rigorously explore and objectively
evaluate all réasonable altermnatives.” Civil No. 02-2367
(D.D.C.), Dec. 16,2003 Mem. Op., p. 37. Furthermore, sven if there were insufficient
information to draw a “bright line,” there is sufficient information to develop a “rule of thumb”
that protects environmental resources in most situations and retains enough flexibility to adjust to
individual situations.® That was the whole rationale behind the 250-acre limit on NWP 21
authorizations in the Settlement Agreement. No one knew enough to be surs that that was the
right Hine to draw, but it was necessary to draw some line in the interirn until more information
was developed. Now, the government has rueh more information, but it is doing nothing to
draw that line more accurately based on that new information. Instead, it is trying to usé the lack
of perfect information as the excuse for delay and for potentially eliminating the 250-acre limit
altoguther.

The DEIS does ot clearly state whether the 250-acre limit will be retained. It suggests
that, as one alternative, the existing limit could be retained “until such time as sufficient
scientific dats may be available to establish a specific threshold.” DEIS 1.D-6; 11.C.60.

¥However, FWS has observed that: “Designating all headwater streamns as special aquatic
sites is no different than designating all wetlands or all riffle-pool complexes as special aquatic
sites as EPA has already done in the 404(5)(1) guidelines” 11/13/02 Tibbott e-mail, Ex. 49.

BEPA arpued in November, 2002: “Whether or not the ‘bright line’ percentage threshold
eventually becomes part of Alternative 1, we should still include in Alternatives 1 and 2 2
commitment to develop a cumulative impact assessment protocol specific to headwater streams.”
11/15/02 Forren e-mail, Ex. 51.
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If that limit were abandoned, it would be an arbitrary and wareasonabls action, In
Heartwood, Ing, v, 1,8, Forest Service, 73-F. Supp.2d 962 (S.D.1IL 1999), 4ff"d, 230 F.3d 947
{7* Cir. 2000}, the court enjoined the agency's departure from & similar “interim measure”
threshold. There, the U.S. Forest Service increased its interim categorical exclusion from NEPA
requirements, based on the magnitude of a timber harvest, by a factor of ten. The cout found
that this was a “classic exarple of an arbitrary decision,” because it was not based on any
scientific evidence. 73 F. Supp.2d at975. Similarly, if the Corps abandoned the 250-acre
threshold, in the face of overwhelming evidence that the cumulative effects of valley fills are
more than minimal and that the Bragg 250-acre interim threshokd has been useful and effective in
limiting valley fill size,” it would similarly be arbitrary and capricious.®

I the 250-acre limit is retained and action to lower that limit is postponed, that would

also be unreasonable.” The Corps itself has applied a lower limit with NWPs 39, 40, 42, and 43,
providing that such authorizations do not apply to fills that exceed 300 linear feet of a perennial
stream bed. 67 Fed, Rag. at 2060. In contrast, NWP 21 has beenused to fill hundreds of miles
of perennial streams. The Corps is applying less stringent rules to mining activities than to non-
mining activities, without any rational basis for distinguishing between them.®® Indeed, from the
standpoint of stream destrustion, mining activities pose greater risks than non-mining activities,
As FWS has stated, “there is no otber single industry or activity in the country that receives

¥See section ILB.S above.

Enginsers. 266 F. Supp.2d 866, 887 (’E.‘x’) Atk 20031 obmad that “h seems prettypiam that
when there is not a bright line for whether a project cag be handled by ‘categorical exclusion’
[ie., 2 ‘significant impact’ threshold], District Enginears should raise their ‘environmental
sensitivity’ and err on the side of performing an EIS, particularly when the proposed action could
have substantial environmental effects.” Similarly, here, in the absence of a “bright line,” the
DEIS should err on the side of “environinental sensitivity” and rely on an interim “rule of thumb”
such as the Bragg 250-acre threshold, rather than simply conclude that since the precise threshold
is not yet clear, there should be no threshold at ajl.

®See also, Kem v. U.S e fanagement, 284 F.3d 1062, 1072 (9“C&I
2002); “NEPA is not designed 1o postpone anaiysw of an environmental consequence to the last
possible moment. Rather, it is designed to require such analysis as soon as it can reasonably be
done.”

%PEWS has observed: “{Tthe impacts of Walmart and even highway projects pale in
comparison to the mining impacts. If the Corps starts issuing permits for the total destruetion of
miles of streams, what precedent does that set for the significant degradation test for the *big
box’ stotes and shopping malls and housing developments and alf the other permit applicants that
now have relatively minor impacts on streams? Would the Corps be still able to require them to
avoid the streams?” 10/30/02 Tibbott e-mail, Ex. 45.
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Section 404 guthorization for the total elimination of waters of the United States on the scale that
stream destruction oceurs with mountaintop mining,” (10/30/02 Tibbott e-mail; Ex. 45), and
“there are no other activities in the country that routinely eliminate entire strearns.” 11/13/02
Tibbott e-mail.

There are ways to establish general rules, without bright lines, and with the opportunity to
adjust the rule for individual situations. For example, the Corps could establish a rebuttable
presumption that valley fills should not be placed in intermittent or perennial streams. FWS
proposed such an alternative in August 2002, but it was summarily rejected without any analysis:

EPA rnd COE issue regulatory guxdame that, based on the factual de@mnmatxons made
in the BIS regarding direct impacts, d impairment, and the i icablifity of
available mitigation, fills in mtermxttem and pemnmsl stream reaches are prewmed o
cause or contribute to significant degradation, pursuant to the 404(b)(1) Guidelines.
Permit applicants who can demonstrate that their fills will not significantly degrade
intermittent or perennial streams would be eligible for an individual permit.

Fills in ephemeral stream reaches would be eligible for NWP 21 authorization by the
COE. if COE determines, through their stream protocol, that the values of affected
ephemeral streams are high, and/or cannot be compensated, or if the cumulative effects
are more than minimal, an individual permit will be required. COE will revise NWP
regulations to reflect limits on authorization for NWP 21.

8/13/02 Robinson email, Ex. 37, 8/13/02 Alternatives Matrix, p. 3. FWS stated that this
alternative “was subsequently voted down within the Executive Committes in part because a
decision appesrs to have been made that even relatively minor modifications of current
regulatory practices are now considered outside the scope of the EIS process.” 9/30/02

‘ Densrnore e-mail, Bx. 42, FWS Comuments, Thus, the DEIS irrationally dismissed every

proposal fora fill restriction, regardless of the merit of the proposal.

2. The DEIS’ Claim of Lack of Harm Is Erroneous and Is Not 2 Valid
Basis for Rejecting Fill Restriction Alternatives

The DEIS claims that £ill restriction alternatives were eliminated from consideration
becavise MTM/VF operations do not contribute to significant degradation of U.S, waters, The
DEIS states:

The data indicate that impacts may (or may niot) be linked to the presence of mining, and
not necessarily refated to the size of fills... Impacts could include several stressors, such
as valley fills, residences, and/or roads. Therefore, & causal relationship between the
impacts and particular stressors could not be established with the available data. Further,
the EIS studies did not conclude that impacts de ted below MIM/VF operations
cause or contribute to significant degradation of waters of the U.S. [40 C.F R. 230.10(c)].
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DEIS 1.D-9.

This claim of no documented harm is flatly erroneous. First, this claim completely
igrtores the harm cansed when streams are filled or mined, and instead considers only harm
downstream from such fills or mining. The DEIS ademits elsewhers that “[wlhen streams are
filled or mined all biota living in the footprint of the fill or in the mined area are Jost.” DEIS
IIL.D-2. Over twelve hundred miles of streams, or 2% of total streams, fall within this category.
1d. “Headwater streams ars destroyed by filling.” DEIS, App. J, p. 70. This degxadauon must be
deemed significant. There is no evidence showing that buried st can be
successfully elsewhere on mined sites. Id. “Past ‘efforts at compensatory mitigation have not
achieved a condition of no-net loss of stream area or functions.” DEIS IT1,D-17. Consequently,
this loss is permanent and irreversible.

Second, there is no doubt that valley fills cause significant harm to downstresm
watersheds. “The fisheries and technical studies in suppott of the MTM/VF EIS support that the
functions of these [headwater strearm] systems may be impacted for considerable distances by
upstream fills,” DEIS, App. I, p. 70. “MTM/VF impacts of critical headwater stream systems
constitute one of the most major threats to this system in the study area.” 1d. (emphasis added).
“Imtpacts from MTM/VF activities to the ability of Headwater streams to maintain thelr nuttient
cyeling function are of great concern.™ Id. at 74 (emphasis added).

The EPA and FWS scientists who commented on the draft DEIS agreed with these
conclusions. “BPA’s Cincinnati laboratory prepared the existing WV statistical evalustion that
concluded [there is a] strong correlation between mining snd downstream impacts.” Ex. 41,
9/23/02 Executive Meeting Agenda, p. 2. An EPA scientist similarly commented that:

EPA’s studies and other studies have found that the strongest and most significant
correlations are between biological condition and conductivity,. We do know that the
streéam segments downstreatn of some of the fills are impaired, and we believe the
impairments are due to water chemistry changes, based on the strong correlations.

Bx. 55, 12/20/02 Comments by EPA Wheeling Staff. An FWS scientist similarly objected to the
“no significant degradation” statement, stating that “If impaired aquatic life, and selenium above
water quality standards, resulting in streams being placed on the 303(d) list don’t constitute
significant degradation, what would?” 4/21/03 Rider email, Ex. 71, attached file:
chIVeomments.wpd, p. 2.

The stream chemistry study cited by FWS found that:

MTMNF mmmg is assoc:ated with vmlaucm of the stream water quality criteria for total

violations were d d in each of the five study watersheds and all
were at sites in the category Filled, downstream from MTM/VF operations. No other site
categories had violations of the selenium Hmit.
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DEIS App. D, p. 2. It also found that “[t]he selenivin data indicate numerous violations of the
West Virginia stream water quality criterion related to MTM/VF mining,” (id. st 47), and
explains that seleniuen is “highly toxic™ in amoutits “slightly preater” than those found naturally,
and is “strongly bioaccumulated in aquatic habitat.” Id. at 73, Seé gencerally section [1.G.2. of
this letter. Consequently, the DEIS’s claim of lack of harm is erroneous and is not & valid basis
for eliminating altematives to restrict fills.

3. Even if Sufficient Information Were Not Available Now to Develop
Fill Restrictions, That Information Must Be Obtained, Because Yt Is
Essential to Choosing A g Alternatives, and the DEIS Does Not
Demonstrate that the Cost of Obtaining That Information is
Exorbitant.

Even if sufficient information were not available now to develop fill restriction
alternatives, that information {s essential and therefore must be obtained prior to making a final
decision.. The CEQ regulations provide that “[{}f the incomplete information relevant to
reasonably foresceable significant adverse impacts is essential to a reasoned choice among
alternatives and the overall costs of obtaining it are not exorbitant, the agency shall include the
information in the environmental impact statement.” 40 CF.R. § 1502.22(a). There igno doubt
that information about the itnpacts of vailey fills on headwater stream systems is of paramount
importance to choosing between alternatives. Indeed, that was the whole reason for preparing
this EIS. The Settlement Agreement created the interim 250-acre fill restriction until information
and altemnatives developed in this EIS could ereate a better one.  As the DEIS itself admits, “{tjhe
Zsc-mgmemimmxmal mtwmtdmmmummmmmmm

F4LALS WLl 124 it
ml;@bﬂm DBIS X C~73 (amphws added) Now, the DEIS s&ys ﬁ:m‘, despatc millions of
doltars and four years of information-gathering devoted to the essential task of identifying this
alternative, the DEIS cannot find it.

In evaluating whether the cost of obtaining this information is exorbitant, the cost tust be
measured in terms of what has already been spent. Obviously, the federal government believed
that that cost was not exorbitant, or else it would not have spent it. The DEIS does not assign a
specific figure to that cost, but as of February 13, 2002, the government had “spent or committed
about 4.5 million” dollars to the DEIS. 2/13/02 Hoffioan email, Ex. 14. It is hard to imagine that
the cost of studies to resolve the stream issue will be moze than a smell fraction of that amount.
The “stream impact” studies petformed fo date are only a few of the total of 30 stadies that were
performed for the DEIS. At a minimum, the DEIS must be revised to explain how much more it
would cost 1o resolve the stream fmpact issue. - If that cost is not more than the amount already
invested and spent, the information must be obtained before a decision is made.

The federal courts have held that NEPA requires agencies to conduct research and

provide information whenever the information is “important,” “significant,” or “essential” to a
reasoned decision and the costs are not exorbitant in light of the size of the project and/or the
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possible harm to the environment. For example, the court in Qregon Enx

vironmental Council v,
Kuozman, 817 F.2d 484, 495 (9" Cir. 1987) (vitation omitted), held: “In general, NEPA imposes

2 duty on federal agencies to gather information and do independent ressarch when missing

747 F.2d at 1248- 49 (footots omitted).” See aiso, { i
02-2367 (D.D.C.), Dec. 16, 2003 Mem. Op., p. 38 (“this failure to even comxder takmg the steps
necessary to- gather relevant information results in an incomplete EIS analysis”). Regarding the

MTM/VE DEIS, even if sufficient infoimation isnot avatlable now to develop fill restriction 4—2
alternatives, that information is essential and therefore must be obtained prior to making a final

information is ‘important,” ‘significant,” or ‘essential’ to a reasoned choice among alternatives.”
The court in Save Qur Ecosystems v, Clark, 747 F.2d 1240, 1244 n. 5 (Sth Cir.1984), similarly

explained:

[TIhe duty to gather information and do research under section 1502.22(a) should not tum
on whether the information is “sssential” or “important” ... [Gleneral NEPA law
requires ressarch whenever the information is “sxgmﬂcant” As long as the information is
“important,” “significant,” or “essential,” it must be provided when the costs are not
exorbitant in tight of the size of the project and/or the possible harm to the environment.

The court continued;

‘We recognized in SOCATS that an agency may be required to do independent research
on the hea}ﬁa eﬂ‘ects ofa hsrbmde Thm is not a new wquiremenL

172 (9&1 Cir. 1982)‘ this comt held an BIS madequme because it faﬂed to address the
effect an bighorn sheep of opening a road when those effects were uricertain. We said,
“the very purpose of NEPA’s requirement that an EIS be prepared for all actions that may
significantly affect the environment is to obviate the need for such speculation by
insuring that available data is gathered and analyzed prior to the implementation of the
proposed action.” 681 F.2d at 1179 {(emphasis added). Similarly, in Warm Sprines Dam
Task Force v. Gribble, 621 F.2d 1017 (Sth Cir.1980), we held that an agency cured the
defect in its EIS by commissioning & study about the effects of a newly discovered fault
system on thar dam. 621 ¥.2d at 1025-26. Other courts have imposed similar
requiremnents on agencies. [citations omitted]
Mmommﬁ%}&aﬁmﬂﬁmmmmdﬁmtmha&ﬁydw
flowed from the worst case analysis regulation:
If the information relevant to adverse impacts is essential to a reasoned choice
among alternatives and is not known and the overall costs of obtaining it are not
exorbitant, the agency shall include the information in the environmental impact
statement.
40 C.F.R. § 1502.22(a) (emphasis added). Only if the costs are exorbitant or the means of
obtaining the information is beyond the state of the art is the agency excused from
compliance... 40 C.F.R. § 1502.22(b). The Forsst Service pregents no evidence and
makes no argument that the costs are exorbitant or that research is impossible. Rather, it
argues that it cannot be forced to do it. Section 1502.22 clearly contemplates original
research if necessary.
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decision. 1/2/03 Forren emall, Bx. 58, EPA OGC Commests, pp. 2, 5-7.

4, The DEIS Cannot Evade the Need to Consider Fill Restrictions on the
Ground that Those Restrictions Are Prohibited by the CWA

The DEIS argues that applying the stream buffer zone rule under SMCRA to probibit fills
in intermittent and perennial streams would be inconsistent with existing CWA requirements
allowing valley fills, and would therefore violate section 702 of SMCRA, 30 US.C. §
1292(a)(2), which provides that SMCRA does not supercade, amend or repeal the CWA. DEIS
D2,

EPA*s Office of Water expressed concern in December, 2002 that the DEIS’s legal
position in this regard is incorrect, commenting that:

There are fairly sweeping legal conclisions here that the streamn buffer zone rule could
not be used to determine allowable stream ségments for filling because doing so would
superceds the CWA, something [Clongress precluded in SMCRA. The lawyers need to
look at this more closely. I'm uncomfortable with the breadth of this argument...

1/7/03 Neugeboren e-mail, Ex. 59, 0GC water law office comments, p. 1.7

Further, the DEIS’s argument is directly inconsistent with the position taken by the
United States in the Bragg litigation. In its brief in the 4% Circuit, the United States stated:

# Althongh Save Our Ecosvstems applied 40 CF.R. § 1502.22 when it still contained the
“woorst case analysis” requirement of then-Section 1502.22(b)(2), the holding and reasoning of
the cout pertains to the requirement of Section 1502.22(a) that “the agency shall inchide the
information” if it is “essential” and the “costs of obtaining it are not exorbitant.” That section is
still applicable and remains unchanged by the amendrnent of the “worst case analysis”
requirement.

. The position of the DEIS in this regard reflects the position of the OSM, with which the
EPA and FWS disagreed during the development of the alternatives. See, e.g:, 8/13/02 Robinson
¢.miafl, Bx. 37: “[TThe EPA and FWS Steering Committee merabers agree that this version [of
the alternatives which includes the ‘environmentally preferred alternative 4'] reprosents an
accurate portrayal of possible viable contrasting alternatives... OSM agreed to disagree on
Alternative 4... OSM disagreement stexas from our betief ... that SMCRA must defer to the
CWA standards regarding activities affecting waters of the U.S.”
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‘WVDEP has argued that because SMCRA cannot gupersede, amend, miodify, or repeal
the CWA, SMCRA cannot be construed to prohibit any activity that would be allowed by
the CWA. That argument is without merit. ...

SMCRA section 702 provides merely that SMCRA, does not alter the existing regulatory
schemes adopted by Congress in the CWA and other environmental statutes, ...

When Congress has intended that one statute should take precedence over another statute
in the regulation of a particular activity, it has done so with language very different and
much clearer than SMCRA section 702. ...

While WVDEDP has asserted that it would create an impermissible statutory “conflict” to
read the buffér zone rule 1o establish a stricter standard than that established by the
404(b)1) guidelines, such a statufory construction does not ereate any such “confliet” as
that term js undesstood in the law. As the Supreme Court has held, two statites cen be
said to conflict only when it is impossible to comply with both. See Freightliner Com. v.
Myrick, 514 U.8. 280, 287 (1995). No such conflict arises if SMCRA is construed to
prohibit some activities that would be authorized by the CWA, since it is possible to
comply with both statutes by engaging in only those activities authorized by both statutes.

‘Where an activity is regulated under the CWA and SMCRA - i.e., a surface mining
activity that involves the discharge of poliutants from point sources into U.S. waters —
regulation of the activity is governed by the usual principles that courts apply to reconcile
overlapping statutes. Under those principles, “when two statutes are capable of
co-existence, it is the duty of the courts, absent a clearly expressed congressional
intention 1o the contrary, to regard each as effective. *When there are two acts upon the
same subject, the rule is to give effect to both if possible.”™ Morton v. Mancari, 417 U.S.
535, 551 (1974} (qmmm&mm, 308 U.8. 188, 198 (1939)). See
also 2A Sutherland Sta struction § 51.05 (4th ed. 1984).. An activity governed
by both the CWA and SMCRA rust therefors satisfy the requirements of both statutes.”

Brief for the Federal Appellants, 4® Cir., No. 99-2683, April 17, 2000, pp. 45-49. Consequently,
this reason for excluding consideration of fill restrictions is erroneous as a matter of law.

G.  The DEIS Violates NEPA Becanse It Fails to Address or Remedy Continuing
Vislations of Federal Law.

1. ‘The DEIS Violates the Clean Water Act Because It Assumes
Continued Use of Nationwide Permaits, Even Though the DEIS’ Own
Studies Demonstrate that the Minimal Curaulative Impact Celling for
NWPs Has Already Been Exceeded,

a The CWA Prohibits Use of NWPs Unless the Permitted
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Activities Have Minimal Eavironmental Effects Both
Individuslly and Cumulatively.

I order to satisfy the requirements of Bection 404 of the CWA, 33 U.S.C. § 1344, each
of the four alternatives considered in the DEIS, including the “no action altermative” and the three
“action alternatives,” contemplate the permitting of MTM/VF activities under NWP 21 pursuant
to CWA Section 404{e). Section 404(e} of the CWA clearly requires the Corps to determine
whether an activity will adversely affect the environment both individually and when considered
cumulatively with other such activities. In other words, an activity that bas only minimal impacts
by itself nevertheless may not be permitted under a NWP if the activity has more than minimal
impacts when considered cumulatively with other existing and foreseeable future activities in the
same category. Section 404(e) states, in relevant part:

{TThe Secretary may ... issue general permits on a State, regional, or nationwide basis for
any category of activities involving discharges of dredged or fill material if the Secretary
determmes thaﬁ}xe actxvmes in mch caregory are smularm nature, wﬂi cause only

33 U.8.C. § 1344(e) (emphases added). The plain meaning of this statutory provision is that
NWPs cannot authorize an activity unless the activity has minimal impacts both individually and
cumulatively.

The legislative history contains language identical to that of the statute. Subsection (e)
wzs added to Section 404 of the CWA as part of the 1977 Amendments (Pub.L. 95-217, § 67(b),
91 Stat. 1600 (1977)). The House Conference Report makes clear that both the individual and
cumulative impacts of an activity must be minimal in order to qualify for a NWP:

Section 67 of the conference substitute ... adds a new subsection () to section 404 which
gives the Secretary authority to issue general permits on 2 State, regional, or nationwide

¥Under the “no action alternative,” “Valley Fill impacts {are] assessed on [a] case-by-
case basis to set NWP 21 or [individual permit (IP)} process; WV fills it: less than 250-acre
watershed[s] [are] generally eligible for NWP 21.” DEIS ILB-19. The DEIS states that one
“Proposal[} Common to Action Alteratives 1, 2, and 3" (DEIS 1LB-10) is that “[tJhe [US.
Army Corps of Engineers (COE)} would ... evaluate whether programmatic ‘bright-li
thresholds, rather than case<by-case minimal individual and cumulative impact determinations,
are feasible for CWA Section 404 MTM/VF permits.” DEIS ILB-11. The DEIS further explains
that under “action alternative 1” “general permit NWP 21 authorization would be applicable ... in
limited circumstances,” and that “action alternative 2 recognizes that “some proposals will
tikely be suited for IPs, and others best processed as [NWP] 21,” and that “action alternative 37
“is based on a procedural presumption by the COE that most MTM/VF applications would be
processed as general permits under NWP 21...” DEIS ES-5.
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basis for any category. of activities involving discharges of dredged or fill material if the
Secmmy detmnmes that the activuies are gimilar in mtxw, and cmwe only mmmnl

H. Conf. Rep. No. 830, 95* Cong., 1% Sess. 100 (1977), raprinted in 1977 U.S.C.C.AN. 4424,
4475 (emphases added), Sex also, Riverside Irr. Dist, v, Stipo, 658 F.2d 762, 764 (10* Cir.

1981): “[A] nationwide permit or authorization is one the Secretary issues covering a category of]|
activities ocourring throughout the country which involvs dzscherges of deedged or fill material
which he detmm will cause only minims

1

(Emphases added)

Consequently, federal agencies cannot adopt any altemative that would allow the use of
NWPs for any MTM/VF activities which have more than minimal cumulative environmental
impacts. It is not enough that impacts ofmdMﬂmlmmes may not exceed the minimal impacts
threshold, b the CWA reg pacts both individually and cumulatively for
any action to be permitted under a NWP.

b. The DEIS Demenstrates That the Camulative Impacts of
MTM/VF Activities in Appalachia Are More than Minimal,

Regarding stream and tiparian habitat destruction (“cumulative aquatic impacts™), the
DEIS states that “Direct impacts to 1,208 miles of streams is estimated based on the last 10 years
of digital permit data. ¥ mising, permitting and mitigation trends stay the same, an additional
thousand miles of direct impacts could occur in the next ten years... The majority of the streams
direotly impacted are headwater streams.” DEIS App. I, pp. 66-67; see also, DEIS App. L p. v.
Further, these numbers understate the total summlative impacts because they reflect only the
“directly impacted” (i.¢., buried) streams, and do not account for the streams which are
significantly “indirectly” impacted (e.g., by toxic selenium levels or other impacts on stream
chemistry, temperature, flow, energy, sedimentation, or biota (DEIS TILD-1 to D-8)*%)
downstream from MTM/VF operations. DEIS App. [, pp. iif-iv.

Regarding deforestation (“curulative terrestrial irapacts”), the DEIS demonstrates that
MTM/VFs have already converted, and will continue to convert, huge portions of one of the most
biologically diverse forest areas in the United States into grasslands. “When adding past, present
and future terrestrial disturbance, the study area estimated forest impact is 1,408,372 acres which
equates 10 11.5% of the study ares,” DEIS IV.C-1. The destruction of these nearly 1.5 million
acres of forest is profound and because “unlike traditional logging activities
agsociated with management of hardwood forest, when mining oceurs, the tree, stump, root, and

3The indirect impacts from MTM/VF will continue regardless of alternative selected by

decision makers.” DEIS IV.B-5,
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growth medium supporting the forest are disrupted and removed in their entirety.” DEIS IV.C-1.
The FWS has similarly sommented: “Muost biologists would probably argue that the loss of the
natural forest IS probably irreversible, as the unique combination of flowing streams, species
diversity, organic matter, etc., has been lost. At the very least it is PAR L1388 REVERSIBLE
than timbering, which at least leaves seed sotirces and native soils in place.” 4/21/03 Rider e- -
mail, Bx, 71, attached file: chIVcomments.wpd, p. ! (emphasis in original). Appendix I to the
DEIS ~ the “Cumulative Impact Study” prepared by BPA itself — states that “fundamental
chéinges to the terrestrial environment of the study area may occur from mountaintop mining,”
(DEIS App. L, p. v (emphasis added)), explaining:

Habitat changes will occur in the study area and these changes will involve a shift from a
forest dominated landscape to a fragmented landscape with considerably more mining
lends and eventually grassland habitat.

DEIS App. 1, p. 93.

Mountaintop mining and valley fill activities significantly affect the landscape mosaic.
Landecover changes oceur as forests are removed, the mpography :md hydrology is altered
and vegetation is eventually re-established. The result is an are s ot £
its pre-mining condition. Soil qualities are different, the vegmmve commumty has a
different structure and composition, and habitats are altered.

Id., p. 23 (erphasis added). Purther, FWS’ Cindy Tibbott has stated, and EPA’s William
Hoffman bas agreed, that:

[R]e-establishing native hardwood forests on reclaimed mines is still experimental. We
don’t know what the long-term success will be. Even if hardwood forests can be re-
cmbhshed, it should be mmmvely obvxous tha; thzy 11 be a m;gm&mm

Ex. 5 (ernphasis added).®

¥See also, DEIS IV.D-5: “['I‘]he permanent nature of filling would suggest that

MMIVF impacts to bictic interactions in headwater stream systems ... may constitute afn]
to this system in the study area.” (emphasis added). See also, “Problems

Identified/Confirmed/nferred by Technical Studies, Ex. 6, p. 6: “Large-scale surface coal
mining will resuit in the conversion of large portions of one of the most heavily forested aress of
the country, also considered one of the most biologically diverse, to grassland habitat. Unless
reclamation practices are changed drastically, it can be assumed that this forest to grassland
conversion is, for alf practical purposes, permanent. Even if reclamation practices are changed,
we must still consider the recovery of 2 functional mesophytic forest ecosystem as a long-term
ecological experiment with uncertain results.” See also, 6/10/02 Hoffiman e-mail, Ex. 29, EPA
Issues - MTM/VE EIS: “Cumulative terrestrial impacts from MTM/VF activities are considered
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Regarding wildlife destraction, the DEIS states that mountaintop removal mining
engenders a “change in ... habitats [that] could put & number of species in peril.™ DEIS App 1. p.
v. EPA’s “Cumulative Impact Study” finds that:

The southern Appalachxm have been identified by the Nature Conservancy as onie of the
hot spot arsas in the Umﬂed Statas for ramyund nchness (Stam et al 2000) This regmn
is kriown to have the highes) 2 ! &l ki
For this reason, it is bypoﬂ:emed that mpacts whmh resuli in dbcre.sses m gtmetm
diversity, as meesured by lossof specm}, loss of pomzlmons or’ loss ofgeneuc variants
would have a disp; (m,nme gnatel ;7 i % aaus £18 &

pation.
DEIS App. I, p. 78 (emphasis added). The DEIS further explains:

Riparian habitats are generally ecologically diverse and they often provide habitat for
unique, or ecologically important species... ‘The projected potential adverse impacts in
the West Virginia study area is 7,591 acres, 0r'3.2%. Approximately 55% of the
projected riparian habitat impects oceur in first and second order stteams which are
important habitats to many species of ... wildlife.

DEIS App. 1, p. vi.- For example, “forest loss in the West Vu-gm:a pomon ofthe study area has
the potential of directly impacting as many as 244 vertebrate Sy 5.
(emp}msns added). “Thepotential adm\se impact of loss of )mb:m for {dzree forest interior bird
specxes Lomsxs.aa Waterthrush, Worm-eating Werbler, and Cerulean Warbler] has extreme
in that habitats required by these species for successful breeding are

lnmlad in the eastern United States.” Id. at 90 (emphasis added).® “Loss of these species has
more ecological importance than providing habitat for grassland species considered rare in the
state because it suggests possible future endangerment of some forest interior species..” id. at

1o be significant...”

%See also, Bx. 6, p. 5: “Populations of forest birds will be detrimentaily impacted by the
loss and ﬁ-agmem:mun of mamrefhrest habﬂai in the mxxcd mcsgphym forest mgmn'WMch has

sensitive spccw.-a such as the ccnﬁean war’bier Louisiana wsmmhmah, wotro-eating warbler,
black-and-white warbler, and yellow-throated vireo will likely be negatively impacted as forested
‘habitat is lost and Sagmerited from MTM/VE.” (¢mphasis added). See also, id.: “The forests of
this particular geographic area are the core breeding area for a number of forest interior bird
species that have extremely limited breeding ranges, including the cerulean warbler, which is
currently under review by the Fish and Wildlife Service for endangered species listing.”
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91.7 Purther, “{s}alamanders are an important ecological component in the mesic forests of the
study area... {and] ate intimately associated with forest ecosystems...” Id. (citations omitted).
“Assuming that 80% of the salamanders are lost in the projected forest impact aress,
approximately 1,232,972 280 have the potential of being advemely impacted.” Id. at 92,93
(cltation omitted) (smphasis added). Purther,

[TThis EIS describes biotic interastions common in headwater streams and vatious
veﬁcm'atf specim im:ludmg birds, salmanders (mcludmg newts), and mmmals which

i " [T}he pc:manm mmre of ﬁlimg would
suggest that M‘IM/VF mpacts to-biatic intéractions in headwater stream systems ... may
constitute a[n] irreversible impact to this system in the study area.

DEIS IV D-4 - 5 (emphasis added).™

In addition, the DEIS demonstrates that future mountaintop removal mining of the
remaining recoverable reserves of coal in Appalachia is likely. Indeed, the DEIS projects that
“the demand for central Appalachian coal will likely increase at some point in the future,” (DEIS
IV.E-1), explaining:

The U.S. Department of Energy (DOE) estimated in 1998 that 28.5 billion tons of high
quality coal ... rernain in the study area. DOE reparted about 280 million tons of coal
were extracted by surface and underground mining from the study area in 1998. Coal
produced from the study area contioues to provide an important part of the energy needs
of the nation. Regionally, coal mining is a key component of the economyf,] providing
jobs and tax revente. Almost all of the electricity gerierated in the area comes from coal-
fired power plants... [Cloal production remains high...

DEIS ES-2.
All such foture mmmgxs reasonably foreseeable and oust be included in the cumiulative

impact analysis for each mine. ‘See, e.g., Defender: ard, 73 F. Supp.2d 1094,
1113-14 (D, Ariz. 1999), holding that the COE vm reqnired to mnszderﬂxe cumulative impacts

YEyrther, “{e]ven if the grassland habitat ¢reated by reclamation is optimal habitat for
grassland bird species (which may ot be the case), this region is outside of the primary breeding
range of these widely-distributed grassland species.” Ex. 6,p. 5.

The FWS has also commented that “[d}isplaced wildlife will move into adjacent
habitats and likely find that they are already occupied by more fortunate members of their
species, and competition for food and nesting locations will simply mean that the displaced ones
die or fail 10 reproduce...” 4/21/03 Rider e-mail, Ex. 71, attached file: chfVcomments.wpd, p. 1.
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of NWP programs under the CWA with respect to an endangered species of owl, and to
determine that use of such NWPs had no significant impact before authorizing projects under
those permits:

«. Defendants’ scope of analysis ... is inadequate 1o measure the impact of implementing
the NWP program under which thousands of projects will be anthorized. The kind of
impact statement required depends upon the kind of federal action being taken.

The court cenchzded “Ata mxmmum, th:s Court must order ﬂrxe Defendmta to tnke a ‘hard ]ook’

is regi impact.” Id at 114 (emphans addexl) Sxmﬂa:ly, her:, the dxaﬁers
of the DEJS must consxdcr the cumulatwe impact of all past, present, and reasonably foresseable
future MTM/VF operations to be authorized under NWP 21. When all such cumulative impacts
are considered, the inescapable conclusion is that such impacts exceed the “minimal impact”
threshold for authorization under NWP 21 for any MTM/VF operation.

Thus, the DEIS nsclf, relying on EPA’s own study, clearly demonstrates that the

lative adverse envi ital impacts of mountaintop removal mining in Appalachia are
more than “minimal.” The riparian and forest ecosystems which have already been and witl
continue to be destroyed are among the most biologically rich and genetically diverse in the
nation. The magnifude of the destruction in terms of forest acteage, stream-miles, and lost
wildlife populations, habitat, and species is enarmous. The destruction is permanent, causing a
“fundamental” shift from a forest ecosystem to a “grassland habitat.” Such mining is likely to
continue or increase in the future. The evidence in this DEIS that MTM/VF impacts are more
than minimal on a cumulative basis is simply overwhelming. Section 404(e) of the CWA
prohibits the use of NWPs unless the activity “will bave only minimal cumulative adverse effect
on the environment.” The DEIS proves that mountaintop removal mining activities cannot
satisfy this requirement in anv case. The FWS has similatly observed:

[Hjow will the Corps justify a “significant degradation” determination? Corps issuance
of any permit means that the Corps has determined that the project will not result in
“significant degradation” as defined by the 404(b)(1) guidelines; the significant
degradatiott test trnmps even the public interest review and the practicable alternatives
test. To our knowledge, there is no other single industry or activity in the country that
recelves Section 404 authorization for the total elimination of waters of the United States
on the scale that stream destruction oceurs with mountainiop mining... Are we seriously
going to propose that some sort of “compensatory mitigation” can be fabricated that
would truly replace the lost functions and values of the destroyed miles of streams, to the
degree that we could consider impacts to be less than minimal? How many miles of
stream loss a year are we going to be willing to accept under the cumulative impact test
required for nationwide permits? What precedents do these decisions set for attempts to
limit the loss of streams resulting from other types of activities authorized by other
nationwides?
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10/30/02 Tibbott ¢-mail, Ex. 45.

Individual pernits miust be used for gvery ming because every mine will contrittte to
deforestation and stream destruction. Therefore, no MTM/VF activities are eligible for NWPs,
and all of the alternatives considerad by the DEIS are illegal b they all conternplat
permitting futare MTM/VF activities under NWP 21.

2. The DEIS Violates the Clean Water Act, Because Its Studies Show
that MTM/VF Activities Cause Violations of the WV Water Quality
Standard for Selenium, But the DEIS Does Nothing to Address Those
Violations.

The DEIS shows that MTM/VF activities cause violations of WQSs for selenium in West
Virginia. The DEIS fails to propose any remedies for those violations, Federal agencies cannot
take any action that would violate WQSs. Therefore, all of the propoesed altematives in the DRIS
are illegal because they would permit activities which violate WQSs,

The DEIS states;

The data from this report indicate that MTM/VFs increase concentrations of several
chemical parameters in strearos. Sites in the Filled category had increased concentrations
of ... total selenjum... Comparisons to {Ambient Water Quality Criteria (AWQC)] were
performed with 2 subset of the total data set as explained in USEPA (2002a). Selenium
concetitrations from the Filled category sites were found to exceed AWQC for selemium
at most (13 of 15) sites in this category. No other site categories had violations of the
selenium limit. g

DEIS IL.D-6. The DEIS therefore concludes: “'I’he existence of selenjum at concentrations in
excess of AWQC at most of the filled sites indicates a potential for imyp mmeaquatxc
environment and possibly to higher order organisms that feed on aquatic organisms.” DEIS
oLD-7#

The “West Virginia Stream Chemistry Study,” dated April 8, 2002 and set forth in
Appendix D to the DEIS (hereinafier “DEIS Chem: Study™), puts the matter more bluntly,
explaining that “.. MTM/VF mining is assosiated with violations of the stream water quality
criteria for total selénium. Selenium violations were detected in each of the five study
watersheds and all were at sites in the category Filled, downstream from MTM/VF operations.
No other site categories had violations of the selenfum limit” DEIS Chem. Study 2. This study

38ee also, DEIS TL.D-18: “As discussed in the USEPA Stream Chemiistry Report,
several chemical parameters have been found to be elevated in stream surface water downstream
from filled/mined arez (USEPA 2002a). Chemical parameters elevated in excess of ambient
water quality criteria may impair the aquatic productive [sic] of constructed streams.”
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also finds that “[t]he selenium data indicate numerpus violations of the West Virginia stream
watsr quality criterion related to MTM/VF mining” Id. at 47.° Indeed, the EP A recommended
and West Virginia-adopted stream water quality criterion for selenium is no more than 5 ug/L
(DEILS Chem. Stady 73), and sel levels downstream from “Filled sites™ were up to 10 times
that amount. Id. at 75, The stidy elaborates that selenium is “highly toxic” in amounts “slightly
greater” than those found naturally, and is “strongly bioaccumulated in aquatic habitat® Id. at
73.

The CEQ regulations provide that each EIS “shall state how . . . decisions based on it witl
or will not achieve the requirements of . . . other environmental laws and policies.” 40 CFR. §
1502.2(d). Under NEPA, “each agency must mesh th: requirements of NEPA with its own
governing statute as far as pogsible.” 695 F.2d 957, 967 (5* Cir. 1983);
Calvert Cliffs, 449 F.2d at 1115 & n.12. Hare theCWA governs the establishment and
enforcement of state water quality standards, It contains “statutory commands the Corps must
integrate with the requirements of NEPA.” Sigler, 695 F.2d at 967. Thus, the DEIS in this case
must be reviewed net only for adherence to NEPA, but for adherence to the CWA’s commands.
Id.

All federal agencies have an obhgaﬁnn undar ihe Clean Water Act o mmply with state
water quality standards. Nationa : NS nainesrs
{COE), 132 F. Supp.2d 876 886 (D O: 2001} It is arbmaxy and capncmm for a fe&cttal agency
to acknowledge that such standards are being violated and that its facility is partly responsible for
such violations, but fail 1o take action to eomply with those standards. Id. at 895. As the court
held in NWF v. COE: “The compliance of the Corps with its legal obligations under the {CWA]
is & relevant factor it determining whether the final agency actions taken by the Corps in the
[Records of Decision (RODs)] were arbitrary and capricious... funder the APAL” 1d. at 850.
While that case involved a dam operated by the COE, the same prineiple should apply to permits
issued by the COE for valley fills, since thoss fills are directly connected to violations of state
water quality standards for selenium.

Further, pursuant to 40 CFR. § 1502.25(b), the EIS is required to identify all federal
permits that the project requires in order to comply with federal law. Therefore, a court
reviewing the Final EIS would be obligated to decide, under NEPA, whether the selenium

See also, 3/27/02 Bryant e-mail, Ex. 22: “The selenium data clearly show ‘hot spots’
with higher concentrations of selenium in each of the five watersheds and Jocated downstream of
“Filled” sites ONLY. There are 66 violations of the stream water quality criteria identified and
each is at a Filled site. No other category of site had violations of sel t 1don't beli
anyone needs a statistician to prove that MTM/VF mining causes violations of stream criteria for
selenium. On top of that, the WV Geologic Survey data indicate that the coals in that region are
high in selenium.” {capitatization in original). See also, 1/02/03 Tibbott e-mail, Ex. 57:
“[Blelow fills the ambient water quality criterion for selenium concentration is exceeded
consistently...”
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discharges are properly permitted under the CWA, including the state water quality certification

under Section 401 of the CWA. As the court in Dubois v. 11.8. Dept. of Agricultyre, 102 F.3d
1273, 1295-1296 (1" Cir. 1996), explained:

Regardless of whether any of the remedies provided in the CWA would be available to
Dubois in light of his asserted fmlure to provzde propa: nouce of }us m:em to sus, th}s
court would stxll hnveﬁw )l ty and iga Jecide, un

wsmapphcablefedmnaw E—

(emphasis added).

Given the serjous impacts of mining on water quality, an EPA official stated int November
2002 that “] and confident that the BIS will recorimend further studies; and recommend
monitoring at a minimum for selenium, sufates and conductivity . . . everywhere in Appalachia.”
Rider 11/7/02 ¢-mail, Ex. 47. In fact, however, the DEIS doss not recommend any further
studies or monitoring for these chemicals. DEIS IV.B-5 1o [V.B-6.

Itis arbitrary and capricious for the DEIS to acknowledge that the MTM/VF operations
under any of the alternatives would violate state water quality standards for selenium, but fail to

consider any remedies for these contemplated violations or any alternatives which do not violate )

state water quality standands for selenium. All of the alternatives contemplate the illegal federal
permitting of actions which violate state water quality standards. Under NEPA, the DEIS must
mesh the requirements of NEPA with those of the CWA a3 far as possible. The compliance of
the state and federal agencies with their legal obligations under the CWA is a relevant factor in
determining whethet issuance of the BIS without addressing acknowledged violations of state
water quality standards by conduct which is the subject of the EIS is arbitrary and capricious
under the APA. Further, it is a violation of NEPA to issue an EIS which fails to identify all
federal permits necessary to comply with federal law.

3. The DEIS Violates SMCRA, Because It Admits that MTM/VF
Activities Vielate OSM Regulations Regarding Soil Practices, But
Does Nothing to Address Those Violations.

The DEIS acknowledges that current soil practices violate OSM regulations, because the
post-mining soil supports lower quality vegetation than did the existing pre-mining soil. The
DEIS fails to propose any remedies for those violations. Therefore, all of the proposed
alternatives in the DEIS are illegal because they would permit activities which violate OSM
regulations promulgated pursuant to SMCRA. See 30 CF.R. § 816.22(5) (requiring soil medium
to support revegetation); §§ 816.22(c)(2)(i), 816.22(&)(1)(i) (prohibiting excessive compaction
that interferes with revegetation).
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The DEIS states:

The information in Table ILB-2 is corroborated by the experience of reclamation
personnel and is reflected in West Virginia’s recently proposed commercial forestry
regulations, in estimating the likely quality of reclamstion to be abmned under ﬂwse
mgulaﬂans,wemnstmom ﬂxefactmat he current regula j senin

will support commercial fwrestry as part of momztmntop mmmg wqum selective
overburden handling and replacement procedures on a scale that bas never been carried
eut in Appalachia.

DEIS H1.B-15 (citation omitted) (emphases added).

Although the DEIS proposes a “mitigation measure” of producing & “best management
practices” manual which would “enconrage” reforestation, the practices suggested by this manual
would be purely voluntary and the DEIS points to nothing t0 suggest that such practices would be
followed (as addressed more fully in section IL.1.2. of these comments). The DEIS proposes o
remedies for this acknowledged, ongoing, systemic violation of the OSM regulations. Therefore,
for the same reasons discussed above regarding violations of WQSs for selenjum, it is arbitrary
and capricious for the DEIS to acknowledge that the MTM/VF operations under any of the
alternatives would violate OSM soil practice regulations, but fail to consider any remedies for
thése violations or any alternatives which do not contemplate violations of the regulations.

H.  The DEIS Violates NEPA and SMICRA by Assuming that Changing the
Stream Buffer Zone Rule Is Part of the “No Action” Alternative.

All four of the alternatives considered in the DEIS, including the “no action alternative”

and the three “action alternatives,” contemplate changing the SBZ rule s that the nile is
kened or evi d. No alternative contemplates keeping the SBZ rule in place as it

currently exists. This failare to consider any alternative which includes the option of net
changing the SBZ rule violates NEPA, under which the EIS must “{i]nclude the alternative of no
aotion.”” 40 C.F.R. § 1502.14(d). That is, by illegally including a rule change in the “no action
alternative,” the DEIS illegally side-steps the fundamental requirement of NEPA to consider the
benefits of leaving the rule unchanged. Rather, the DEIS assumes that under all alternatives speil
can be placed in streams and contains no analysis of the benefits of maintaining the current level
of protection afforded by the SBZ rule. Further, the DEIS's assumption that changing the 8BZ
rule is part of the “no action alternative” violates SMCRA, which requires OSM to prepare an
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FIS on significant changes to the SMCRA regulations. See, ¢.g., DEIS IL.C-63 (“SMCRA
Section 702(d) states that SMCRA rulemaking is a major Federal action requiring NEPA
compliance.” {emphasis in original))."

The DEIS describes the SBZ rule as it currently exists as follows;

SMCRA regulations at 30 CFR 816.57, known s the stream buffer zone (SBZ) rule,
prechude impacts within 100 feet of intermittent and perannial sireams absent 2 finding
that 1) mining activities will not cause or contribute to a violation of applicable state or
Federal water quality standards, and will not adversely affect the water quantity and
quality or other envirorumental resources of the stream; and 2) if there will be a temporary
or permanent stream-channel diversion, it will comply with specific requiraments
applicable to the construction of diversions.

DEIS IL.C-10.% However, in describing the “No Action Alternative,” the DEIS states:

Historically, OSM has not viewed, applied, or enforced the buffer zone regulation to
prohibit mining activities within the buffer zone if those activities would have less than a
significant effect on the overall chemistry and biology of streams, i.e., the overall
watarshed or stream below the sctivity. Therefore, excess spoil fill construction within
the buffer zone has been allowed if a demonstration of no significant effecton
downstreatn water guality was made by the permit applicant to the satisfaction of the
SMCRA regulatory authority. This interp resulted t to interpret the SBZ
rule as an absolute prohibition for constructing valley fills in streams would counter other
statutory provisions. SMCRA recognized the necessity of excess spoil fills in SMCRA
Saction $15(b)(22), and the only available location for excess spoil plavement in steep
slope mining is in valleys adjacent 10 the mining area. These valleys may contain
beadwater streams...

#The OSM “Vision” statemient states: “The NEPA cotnpliance requirements for
proposed SMCRA regulation would be satisfied by concurrent publication of the draft EIS with
similar alternatives to the proposed regulations.” Ex. 9, p. 3. ‘While publication it the DEIS of
alternatives “similar t0” proposed rule changes would not satisfy NEPA, the DEIS does not even
do that. Rather, nimwmmtmmxsmmlympmadmﬁpmpowdmbm
would ammend the rules at 30 CFR 816.57 and £17.57 to clarify the SBZ requirements,” (DEIS
11.C-34), und articulates a very general description of the contemplated forthcoming proposal.
This description of the contemplated SBZ rule change falls far short of NEPA compliance for
SMCRA rnude changes.

“See also, DEIS ILD-2: “The existing $BZ rule provides that no land within 100 feet of
a perennial or intermittent stream be disturbed by surface mining activities unless the SMCRA
regulatory authority specifically allows mining activities closer to, or through, such & stream.”
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%mto clarify the SBZ e requiremmeats, Thess amended roles would
more closely align w:th the pnnmpal statutory basis for the rule [30 U.S.C. 1265(0)(10) -

and (b)(24)]. Exempti BZ. requizements would only be granted upon a
demonstration by the coal opemtor, to the satisfaction of the SMCRA regulatory
authority, that encroachment into the SBZ is necessary and that disturbances to the

prevailing hydrologic balance at the mine-site and in associated offsite areas have beett
minimized.

DEIS IL.C-34 to C-35 (emphases added).®

OSM’s interpretation of the existing SBZ rule is incorrect, and is directly inconsistent
with the interpretation given by the United States before the 4% Circuit in Bragg. In its brief, the
United States stated:

By specifying that mining activities must seek to protect water resources “at the mine site
and in associated offsite areas,” Congress made clear that water resources must be
protected where mining activities occur and not only at downstream portions away from
the mining sites. ...

By expressly and unambiguously applying to the stream segments where mining activities
are proposed, the buffer zone cannot be satisfied by a finding that the stream's
environmental resources are protected at some downstream point. ...

[V]alley fills that distarb intermittent or perennial streams may be approved only if there
is a finding that activity will not adversely affect the environmental resources of the filled

[The district court correctly held that findings made in applying the CWA 404(b)(1)
guidelines cannot be used as a substitute for the findings required by the stream buffer
zone rale.

Brief for the Federal Appellants, 4® Cir., No. 99-2683, April 17, 2000, pp. 40-43. OSM’s
interpretation of the SBZ rule is therefore erroneous as a matter of law, and is an arbitrary

“See also, DEIS ILB-7, regarding the “No Action Alternative” (“OSM initiated a
SMCRA regulatory program enh ent to amend and clarify the stream buffer zone (SBZ)
rules 2t 30 CFR 816.57 and 817.57.”); DEIS I1.B-19, regarding the “No Action Alternative”
{“SMCRA buffer zone (SBZ) subject to interpretation.”); DEIS ILC-1, regarding the “No Action
Alternative” (“Current SBZ rule-making (OSM)™); DEIS I1.D-2, regarding “Akternatives
Considered but Not Carried Forward in this EI8,” (“Use of the [existing] OSM SBZ rule was
considered to implement the alternatives establishing vatley fill restrictions for certain stream
segments [but not carried forward].).
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reversal of its prior position.

All three of the “action alternatives” also contemplate weakening or eviscerating the SBZ
rule. Regarding Alternative 1, the DEIS states: “SMCRA SBZ rule inapplicable to exeess spoil
in waters of the U.S. due to CWA Section 404 analysis.® DEIS [L.B-19. Regarding Alternatives
2 and 3, the DEIS states: “The No Action Alternative discusses ongoing rule-making to amend
and clarify the SBZ rule. This action: could also inchude later OSM consideration of additional
amendment to the SBZ rule to increase consistency with the CWA Section 404 program, if
appropriate and supported by SMCRA.” DEIS IL.C-36.4

‘Thus, all four of the alternatives considered in the DEIS, including the “no action
alternative,” contemplate changes to the existing SBZ rule that would either weaken (“no action
altarnative™) or explicitly (al tive 1) or implicitly (alternatives 2 and 3) eviscerate the rule.
The DEIS therefore frustrates C sional will and itlegally evades the requirements of NEPA
to consider “the alternative.of no action” and compare the bepefits of stream protection as #t
exists with any contemplated changes. The DEIS also illegally evades the SMCRA requirement
that OSM prepare an EIS regarding significant changes to the SMCRA regulations. Finally, the
DEIS’s interpretation of the existing SBZ rule is inoorreot and directly inconsistent with the
interpretation adopted by the United States in Bragg.

L The DEIS Viclates NEPA B it Fails to Adeq
Effectiveness of Mitigation Measures, .

tely Analyze the

The DEIS viclates NEPA by failing to adequately analyze the effectiveness of proposed
mitigation measures. Specifically, fiest, the DEIS relies on the effectiveness of in-kind mitigation
while admitting that on-site stream reconstruction has never been successfully accomplished.
Second, the DEIS relies solely on a BMP manual to “encourage” mine operators to reforest their
lands, without showing that the manual, by itself, will have any meaningful impact on adoption
of PMLUS that involve reforestation.

“Implicit in NEPA's demand that an agency prepare a detailed statement on “any adverse
environmental effects which cannot be avoided should the proposal be implemented,” 42 U 8.C.
§ 4332(2)(C)(H), is an vnderstanding that an EIS will discuss the extent to which adverse effects
can be avoided.” mmm_gm&mm 490 U.8. 332, 351-52 (1989)
(cxmhon oxmtmd) “A mere listing of mingatmn teastres is mmff‘xment to quahfy a8 the

DPeterson, 795 F.2d 688 697 (9* Cir. 1986) (cmmon ommed) “thom tmalyﬂcal dzlmi to

“While it is not clear what “additional amendment” might be considered under
Alternatives 2 and 3, it appears that such amendment would be similar to that considered under
Alternative 1 to make the SBZ rule “inapplicable to excess spoil in waters of the U.S. due to
CWA Section 404 analysis,” since the “addition amendment” would have the same purpose to
“increase {SBZ rule] consistency with the CWA Section 404 program.”
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support the proposed mitigation measures, we are not persuaded that t}wy amount 1o anything
maote than a “mere listing’ of good management practices.” Idaho |
137 F.3d 1146, 1151 (9" Cir. 1998).

In the present case, the DEIS itself demonstrates that its own reliance on in-kind
mitigation i not justified or supported by the history of such mitigation attempts or its own
findings regarding the likelihood of success, and the proposed BLM manual is the epitome of &
“mere listing of good management practices” because its suggested practices are no; datory
and unepforeaable and the DEIS points to nothing to suggest that the manual’s existence will
increase forestry PMLUs.

1. The DEIS Relies on the Effeetiveness of In-kind Mitigation While
Admitting That On-site Stream Reconstruction Has Never Been
Successfully Accomplished.

The DEIS relies heavily on the future effectiveness of in-kind* mitigation to reduce
environmental impacts. “The alternatives proposed, including the No Action Alternative, assume
successful mitigation through op-site reclamation and on-site and off-site mitigation.” DEIS
IV.B-8. “In-kind mitigation must restore or creats head stream habitat on the reclaimed
mine area to replicate the functions lost from direct stream loss.” DEIS [V.B-9. “In most
situations, under all aliernatives, some type of on-site restoration, as a component of reclamation,
would be included as part of or all of the mitigation needed to replace lost functions from 4.2
headwater streams.” Id. “The fanctions of streams lost through filling can require substantial
mitigation as compensation.” DEIS I.C-47. “Mitigation for lost strearn functions is important to
ensure that significant degradation to waters of the U.S. does not oceur” DEIS ILC-49. “Both
on-site and off-site mitigation are likely necessary to insure that only minimal individual and
cumulative impacts occur under alf of the alternatives considered...” DEIS IV.I-12.

FWS’ reviewer of the DEIS commented that ...the ability of compensatory mitigation to
reduce impacts to minimal levels is the linchpin of each of the alternatives.” 11/13/02 Tibbott e-
mail, Ex. 49, Comments, p. 1. But she stated that this mitigation “is an untested, anproven
concept, and many believe it can’t be accomplished.” 1d. This is a “fatal flaw in our alternatives
framework.” Id. The FWS reviewer further commented: “{I]t is difficult if not impossible to
reconstruet free flowing streams on or adjacent to mined sites ... {dug to] the inability to capture
sufficient groundwater flows necessary to provide a constant source of flow for the new stream.”
11/15/02 Tibbott e-mail, Ex. 50, Coraments, p. 1.. See also, 1/02/03 Tibbott e-mail, Ex. 57, p. 2:
“It is unlikely that and the ecological functions they contribute to the watershed can be
replaced through mitigation...”

The DEIS’ reliance on effective in-kind mitigation is wildly irrational and directly

“*“I'TThere is & preference for onsite (on the same site as the habitat being impacted) and
in-kind (same habitat as that being impacted) compensation.” DEIS ILC-50.
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contradicted by the DEIS's own findings regarding the history of such mitigation attempts and
the state of the existing technology.  That is, functioning headwater streams have pever been
successfully created in MTM/VF areas, and the technology to create them does not exist. Rather,
aitempts to create flowing streams have resulted only in creating standing ponds and “linear groin
ditches” (DEIS 1II. D«20) which cannot replace the importsnt furictions of headwater streams,* so
that mining companies often resort to simply paying fees to bury the headwaters and destroy the
stream ecosystems. The DEIS explains:

{R]ecreating hesdwamr streains onsite to functionally replace those directly lost from
filling operations is dertaken as compensatory mitigation.
Experience with the technology required 1o create stréams that match those directly lost
through valley fills is very limited. To recreate intermittent or perennial streams onsite,
the channel must intercept local groundwater. The potential channel locations and
elevations may not ¢oincide with prevailing geologic structure (dip or hydraulic gradient)
making focal groundwater horizons difficult to captute for establishing stream flow.
‘While proven memcds exxst far !atger stream chmme! restora!.eon and ereanon, the state

i - cc_mmg
W@_{m as an optmn for ﬁxﬁ compenmmy mmganon Coanuanﬂy, other
forms of compensatory mitigation are employed and other sites outside the footprint of
the fill are often utilized to offset unavoidable aguatic impacts of valley fill operations.
Mitigation sites (on- or offsite) require a conservation easement so that protection of the
aquatic resources is assured in perpetuity. Besatise mining companies often lease mine
sites and rmay not own or control offsite areas, this easement requirement can sometimes
pase a significant barrier to the location of suitable miugauon oppommmwemthu onsite
or offsite. These factors can also result in greater ¢ : ¢
arrangements whereby mitigation is accomplished th:tough monetary payment for aquatic
consexvation/restoration projects identified by government resource agencies.

DEIS ILC-50 (citation omitted) (emphasis added). The DEIS further explainis:

s\ g iwater flows necnry ea source ’mem ;ssome suggesnon
t.’nat pemnal flow could be established on a contour between the fill and the native rock

“The DEIS acknowledges the important and unique functions of flowing headwater
streams: “When energy source is altered or removed in the upstream reaches, downstream
biological communities are also affected. The value of headwater streams 10 the river ecosystem
is emphasived by Doppelt, ot al. {1993): “Even where inaccessible to fish, these small streams
provide high levels of water quality and quantity, sediment control, nutrients and wood debris for
downstream reaches of the watershed. Intermittent and ept | headwater str are,
therefore, often Jargely responsible for maintaining the quality of downstream riverine processes
and habitat for considarable distances.’” DEIS MIL.C-12. See generally, DEIS 1L.C-1 to C-12.
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e ¢ al design... [A]t besf, stréams recxeated on
mmad lands would be axpmd to lwv-s orsty intermittent flow... [S]everal chemical
parameters have been found to be elevated in stream surface water downstream from
filled/mined areas. Chemical parameters elevated in excess of ambient water quality
criteria may impair the aquatic productive [sic] of constructed streams.,, During the
development of this EIS, technical representatives from OSM and from West Virginia
have suggpsted that groin ditches constructed along the miges of fills'may represent an
omomumy for m»km& replncemem of strenms thh an mzermmux or epheme:m{ flow

consmxctmn pmjecas hﬂvemmdwdmﬁm maﬁon of'pal weﬂunds th:nwm
ponds. Some of these created wetlands are isolated from other surface water systems
while others ccmxm&amagednmm!sv&nch comectmthc ongmnlsixeamsystm at

soe pami Oﬁme fills, ,' &

DEIS m D-20 (empbsszs added). The DEIS further observes: “If fisture mitigation mirrors past
ful of habitat for organisms requiring lotic
{ﬁowmg) condifions may be very limited.” DEIS IV.B-9.%

Thus, the DEIS’s reliance on the effectiveness of in-kind mitigation is arbitrary and
capricious given its simultaneous admission that on-site stream reconstriction has never been
suceessfully accomplished and is not likely to be accomplished, and may in fact be impossible,
under any alternative. Where, 25 here, an agency fails to support its canclusion that jts proposed
mitigation will perform as expected i the specific environment conteriiplated in the
EIS, the agmcy s wnmdemon of m:t:gnnon measures is ‘o meet the requirements of

. B ) ersit ackwood, 161 F.3d 1208, 1214 (9* Cir. 1998).

2. The DEIS Relies Solely on & BMP Manual to “Encourage”
Reforestation Without Any Analysis of Whether It Is Likely to Do So.

“Furthermore, the Corps has no authority under the Clean Water Act to use mitigation to
offset the loss of jurisdictional waters of the United States, especially where the effect of this
mitigation offset js to convert jurisdictional waters such as perennial streams to potentially non-
jurisdictional waters such as “groin ditches” or “wetlands isolated from other surfrce water
systems,” DEIS H1.D-20.
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In addition to streat reconstruction, the other mitigation tool envisioned by the DEIS isa
BMP manual, which would sttempt to “encournge” reforestation, although forestry PMLUs
would rémain purely voluritary wnder all of the alternatives. This pmpowd “nﬁtigadon meastre”
is the epitome of & “mers listing of good management practices” (] gress, 137
F.3d at 1151) which violates NEPA. Specifically, it fafls to mg?ythe‘@}ﬁ’A reqmremem that an
EIS adequately analyze the effectiveness of proposed mitigation measures. The DEIS contains
no analysis of whether the manual will ectually increase reforestation.

In the absence of such analysis, there is good reason to believe that it would not. The
DEIS finds that reforestation is currently not the usual practice due to economic disincentives and
technological barrers.”® As the FWS has observed:

The EIS indicates that landowners would be expected to support reforestation because of
its long-term benefits. Because of the lack of success of the reforestation initiative that
was begun several years ago in Kentucky, we do not believe landowners or the mining
industry will show significant support for anything more than is required. The EIS should
only provide realistic potential solutions.

1/02/03 Tibbott e-mail, Ex. 57, pp. 1-2. The EPA similarly stated in June, 2002:

[PMLU] studies suggest that, in general, post-mining development has riot occurred as
envisioned when variances are requested from the tequirements to return the land o a
condition capable of supporting its prior use. Actions to ensure that PMLU development
ocours as envisioned ... must be included as commitments within the EIS.

6/10/02 Hoffiman e-mail, Ex. 29, EPA Issues - MTM/VF BIS; 6/14/02 Rider e-mail, Ex. 31. As
a result, the DEIS’s reliance upon the snpposed willingness of the mining industry to voluntarily
undertake costly reforestation is unrealistic and unsupported.

Currently, disincentives and barriers to reforestation are the norm. “[TThe use of grasses
and legumes serves as the low cost, low-risk option for bond release. Evenwhen the reclamation
plan calls for the planting of trees, excessive compaction of the rooting medium, which severely
reduces tree growth, s the norm.® DEIS II18-9. “The predominant PMLU has included-2 bias
towards salvaging ... soil materials that pmv:de favorable chemical ccmdmons for the growth of
grasses and legumes, but have a negative impact on forest regeneration.™ DEIS HLB-11.
“Production of soils that will support commercial forestry as part of mountaintop mining requires
selective overburden handling and replacement procedures on a scale that has pever been carried

“UIn fact, even “ﬂat 1and” PMLUs are not being completed. “This investigation found that
many sites are not being developed as envisioned when PMLU variances are granted, and that the
supply of {lat land seems to outweigh the demand.” Ex. 6, p. 4.
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% DEIS 11.B-15 (emphasis added). Cindy Tibbott (USFWS) has stated, and
W’lhem Hoﬁ‘ma:n (USEPA) has agreed, that:

I am very concermned about mxmmg all of me Mmmmves wizhont 2 0% forest reoove'ry
scenmo [became} re-estab .‘ ing 0! eclaimes still

farests can be m«estahhshad. it shcuid be imuiavely obvious fhat they’ll be a drastically
different ecosystem from pre-mining forests for generations, if not thousands of years...

Ex. 5 (emphasis added).”

Despite this lack of current reforestation, the DEIS insists: “A BMP manual emphasizing
the latest cost-effective ref: tion techn could forestry d PMLUs.”
DEIS IL.C-76. However, the DEIS admits timt “the only dmffuenee between the No Action
Alternative and the development and use of BMPs as part of Alternatives 1, 2, and 3 is that this
action anticipates broader acceptance and use of the BMPs to inprove reclamation to a forest
land use.” DEIS IV.C-8. Thus, the DEIS simply assumes that the BMP manual will effectively
encourage reforestation, without any support for this assumption and without any requirsment for
forestry as a PMLU, and in the face of the acknowledged fact that reforestation is not currently
practiced due to significant technological barriers and economic disincentives. The DEIS’s
analysis of the BMP marmal as a proposed mitigation measure is therefore insufficient to meet
the requirements of NEPA.

J. The DEIS® Analysis of the Economic Impacts of Mining Restrictions Is
Ingdequate

The DEIS does not contain any substantial analysis of the economic impacts of different
fill restriction alternatives. The United States spent large amounts of money on a two-phase
economic study. The Phase 1 study by Resc Technology Corporation (RTC) analyzed the
impact of proposed regulatory changes on the amount of mineable coal reserves. That study cost
about $200,000. The Phase 2 study by Hill & Associates (H&A) used the RTC results to
estiinate the market impacts on coal prices, coal production, electricity generation and electricity
pricing. That study cost over $300,000.

¥See also, Ex. 6, p. 4 (“Current reclamation practices result in conditions that discourage
the re-gstablishment of trees.”); Id., p. 5 (“The study found no evidence that native hardwood
forests, including their herbaceous understory component, will eventually recolonize large
mountaintop sites using current reclamation methods.”).

NGee also, Ex. 6, p. 6: “Even if reclamation practices are changed, we must still consider
the recovery of a functional mesophytic forest ecosystem as a long-term ecological experiment
with uncertain results,”
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However, the Steering Committee rejected those studies, thereby throwing away an
investment of over one<half million dollars, purportedly because they “are no longer essential for
portraying the differences between the alternatives being analyzed in the EIS. The committes
agreed that the studies would have been relevant had the original restriction alternatives proven
to be viable altérnatives, but since they are not viable, revising the studies is not essential for
completion of the EIS.” 9/10/02 Hoffman e-mail, Ex. 40, Attachment. The Steering Committee
also believed that the findings in those studies “can be dismissed by credible agency
qualifications statements” in the DEIS. .Ex. 41, Agenda, p. 2.

In fact, what really happened is that the development agencies on the Committes rejected
these studies because they did not like the results, which showed that fill restrictions would not
have serious economic impacts, The DEIS explains that the studies found that “in most

srmmonsth&mmmonwoxﬂdchmgzthepmdma&htmﬁmone dollar per ton,” and that |

across the

resty 2 g.” DEIS App. G, p. 6
(summary ofP?ms;:H Ecmiomxcsstudyby HﬂlandAssmaﬂes) (emplmmaddeé} Bven after
adjusting the model inputs to be more favorable to the coal industry, the change in the price of
coal rose to-only two dollars a ton, Id. at 7. Morgan Worldwide Consultants, Inc. MWCT)
conducted an analysis of the RTC Phase | and H&A Phase H economic reports. Ex. 60,
Attachment. The MWCI analysis stated:

“ft]he pnce of eiecinmfy wcmid continue 1o rise approximately 1 to 2 p

This letter report prepared by [MWCI] is an analysis focused on work completed
sine 1999 regarding the économic impacts of restriction on [MTM/VF] operations in
Appalachia. It also addresses the current attempt to essentially disregard this work and
replace it with unsubstantiated data to produce different results within the next two
months...

RTC ... endeavored to estimate the effect of various valley fll restrictions on the
quantity of coal potentially available from mining &s objectively as possible, going to
great lengths to prevent human bias... The results of this uabiased spproach(] are being
questioned, and OSM proposes to solicit input from coal industry representatives. MWCI
has reviewed the Phase 1 work and determined that it is premature to dismiss the results
portrayed in the Final Phase 1 Report...

The methodologies and results of the H&A Phase 2 work are ot in question, but
H&A has been requested by OSM to conduct a sensitivity analysis using input solicited
from coal industry representatives, MWCI ...questions the validity of information
supplied by coal industry representatives on such short notice...

14, p. 1. The MWCI analysis continued:
As stated in the H&A Final Report, ...it is evident that the electricity prices are
quite insensitive to the MTM/VF restrictions, showing differances of only 1%-~2%, or 3%

at the maximum.” ... Consistent with the results obtained with coel tonnage and direct
employment, the snnczpmd 1.15% increase in the base case from $0.01571/KW-Hr in
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2002 to $0.02276/K W-Hr in 2010 overshadows price changes induced by potential valley a ‘repermitting’ requirement rather than useful information ont the trends of permitting new
1ill restrictions... mines.” Jd. Thus, the DEIS assumes that it is not possible to filter out “repermitted” mines prior
Both [RTC and H&A] acted under the direction and puidance of the EIS Steering 10 1985, and therefore had to exclude all mines permitted before 1985. However, the DEIS
Committee..., and there is no reason to question the integrity of the results obtained... filtered out “repermitted” mines after 1985. Id. No reason is giveh why the same filtering could
The EIS work has already spanned years, and RTC and H&A have had the benefit of not have been done for repermitted mines before 1985. As a resuit of this ervor, cumulative fill
input from many qualified professionals during the preparation of their Phase T and Phase impacts were und '
2 reports, respectively. Rather than replacing these years of effort with a couple of
harried months to produce a differént answer, spend the time and money understanding In addition, those impacts were underestimated because the DEIS defined the watershed
and qualifying the results produced to date., impacted by a valley fill to include only “the upland area above each fill toe.” DEIS TLK-38.
This does not include the areas downstteam or in other watersheds that are impacted by a valley
Id. at 8. OSM summarily dismissed the MWCI Report, stating: “We just don’t have sufficient fill. 11/12/02 Tibbott email, Bx. 48. Furthermore, in measuring those impacts, the DEIS only
time to deal with this report — particularly when you consider all the comments on the EIS considered actual stream loss, and excluded ephemeral stream areas. DEIS App. 1, pp. iii-iv.
Chapters that must be addressed in the next two weeks, 1 don’t see that finalizing [the MWCI] FWS commented that: 9-2-2
report is a high priority task.” 1/10/03 Robinson e-mail, Ex. 60, :
{Th is painfully clear that they are looking only at the fill footprint. Pirst, 1 would say that
A Jenuary 16, 2003 memorandum identified a series of “key issues that we anticipate will we must Jook at much more than the acres of stream lost or buried by fill. Stream loss
be raised when the DEIS is published for public review,” including the following: “As part of and other impacis can extend well upstréam and downstream of the footprint of valley
the studies conducted in conjunction with the DEIS were studies to assess the economic impacts 1 1 -9'2 fills and sometimes even outside the drainage that is directly impacted. This type of trend
that would result from implementing actions considering limits on the size of valley fills. analysis does not provide a comprehensive or “final for evaluating impacts
Infcmxmnnn fmm the economic stuém . suggest that Jimits on the si X from valley fill construction” and can predict only a fraction of “the overall impact on the
nseq coal and electricity prices. Smce smallet ﬁﬂs wcu!d seam to environment.”
oomcxde with reduoed mvmmsai impacts, why is the current version of the DEIS not
recommending suchi limits?” Ex. 62 (emphasis added). That is an excellent gnestion, for which ~In summary, this “fill inventory” will grossly underestimate the acreage impacted by
the DEIS provides no adequate answer. The DEIS Executive and Steering Commmccs, at the valley fills and doss nothing to consider how areas upstream and downstream will be
insi of OSM, ily rejected the findings of the detailed impacted.
commissioned by the Steering Comxmtlze nselfand conducted over years of study at a cost of
over half a milfion dofiars — because the resuits of the study did not support the OSM’s “Vision” Ex. 48. .
of “strearlining” the MTM/VF permitting process. The CEQ regulations warn that a NEPA :
docuttient is not to be used to justify a decision already made. 40 CR.R. § 1502.2(g). Thus, “an L.  The DEIS’ Summary Dismissal of Blasting Impacts as Insignificant Is
agency may not define the objectives of its action in terms so unreasonably narrow that only one . Erroneous, and Its Suggestion that Citizens File Nuisance Actions Is
alternative ... would aeeomp{zsh the goa!s of the agency’s action, and the EIS would become a Outrageons
foreordained formality.” Citizens Aezinst Burlington, 938 F.2d at 196; Mugkleshoot, 177 F.3d at . .
812-14. Because the Phase f and Il economic studies contradicted the decision already made by The DEIS finds that “blasting is not considered  ‘significant issue’ and o actions are
the OSM, the studies were summarily rejectsd. This rejection violates the requirements of considered. in this BIS” to address it. DEISTL.A-6. The DEIS claims that existing regulations are
NEPA. adequate to protect coalfield residents from blasting impacts. Id. It states that “when blasting
complaints occur, the complaints are investigated and responded to as required.” DEIS HLW-6. 16-3-2
K.  The DEIS Underestimates Cumulative Impacts by Ignoring Valley Fills Prior At the same time, the DEIS admits that blasting, even within reguiatory limits, “will continue to
to 1985 and Failing to Include All Watershed Impacts have periodic adverse effects on the quality of Hfe of residents living in close proximity to the
mine sites.” Id. - However, rather than consider changes to the regulations to éliminate these
The valley fill inventory in the DEIS is limited to the years 1985 to 2001, even though 9.2.2 adverse effects, the DEIS instead advises coalfield residents to file lawsuits to abate the nuisance.
states in the study area began permitting valley fills under SMCRA in 1981 and 1982. DEIS 1d
T0.K-14. The basis for the 1985 cutoff date is that “data from years immediately following . . o
approval of a permanent program in a state shows a high level of permitting activity representing The DEIS is simply wrong that blesting complaints ate being adequately investigated and
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resolved. A report by West Virginia’s Legislative Auditor found that WVDEP’s blasting office
was not doing its job. West Virginia Legislative Auditor, Preliminary Performance Review,
“The Office of Explosives and Blasting Is Not Meeting All Required Mandates,” PE02-36-268
(December 2002). At the time of the audit, 39 of 202 ¢ mmplm,uts filed with the blasting office
had not yet been assigned to an inspector. §d., p. 13. Fifty-four of the 202 claims were resolved.
Id. Butof the 148 open claims; only five had been sent to a claims administrator for resolution,
the audit found. Id. More than one~third of the open ¢laims were more than a year old, the audit
said. Jd. at 14, “Citizens with open claims could be living in hazardous conditions due to
damage sustained in 2 blasting incident,” the audit concluded. Id. at 15-16. “In addition, the
property vatues of individuals waiting for the rcsohmon of claims could be affected until the
damage of the property is corrected.” Id.

Furthermore, the DEIS’ suggestion that citizens should take their blasting claims to court
rather than try to resolve then through the NEPA process or SMCRA is outrageous. OSM’s
preliminary report in February 2002 on blasting-related citizen complaints stated:

The performance standards in the blasting regulations were established to provide
protection against damage to typical homes that are located in the coal producing regions.
Both SMCRA and the regulations make it clear that all private property must be protected
from damage. ...

The regulations allow the regulatory authority to require any and all blasts be monitored
umng a blsstmg sexsmogaph which mommrs both gmund wbmnons and airblast. Often

2/15/02 Robinson email, Ex. 16, Citizen Complasm Smdy for EIS, pp. 5-6 (emphasis added).
Thus, here is a practical, sensible forr g blasting complaints by monitoring their
magnitude and frequency. This information should then be made publicly available to coalfield
residents. Monitoring and disclosure can serve the valuable finction of exposing excessive
blasting dnd thereby create an incentive for companies to reduce thess impacts, in the same way
that public disclosure of the use of hazardous chemicals under the Emergency Planning and
Community Right-to-Know Act, 42 US.C. §§ 11001 ef sey., has feduced use of those chemicals,
It is unjust to force citizens to go to court to obtain a judicial dy when administrath
remedies are already availgble that could achieve the same goal of reducing nuisance impacts.

M.  The DEIS Underestimates Impacis on the Cemlenn ‘Warbler by Ignoring A
Recent Study

3-5

In January 2003, the FWS notified the Steering Coramittee that there was a new
Decemnber 2002 peer-reviewed study by Weakiand and Wood on ceruless warblers:

The issue of MTM/VF effects on cerulean warbler habitat iz more important now than it
appeared to be 4t the time of earlier drafis of the EIS. The Southern Environmental Law
Center has petitioned the Figh and Wildlife Service to list the cerulean warbler as
threatened and to designate critical habitat. The Service’s 90-day finding on the petition

. listed mountaintop mining as one of the threats to this species, and noted that
“unfortunately, the area of the country with the highest density of ceruleans is also in a
coal-mining region where mountaintop removal mining is practiced.”

1/22/03 Tibbott e-mail, Ex. 63. FWS stated that “the methods used in the new study allow 2
more aceurate and preciss estimate of bird abundatice than were used in the EIS study, and
facilitate evaluating the relationship between bird density and habitat and landscape variables.”
Id. FWS offered to write a new section for the DEIS to deseribe this new report, Id.

The abstract of the new study concludes that:

Generally, our data indicate that Cernlean Warblers are negatively affected by
mountaititop mining from loss of forested habitat, particularly ridgetops; and from
degradation of remaining forests (as evidenced by lower territory density in fragmented
forests and lower territory density closer to mine edges.)

172203 Tibbott e-mail, Bx. 64, Weakland snd Wood, “Cerulean Warbler (Dendroica Ceruled)
Microhiabitat and Landscape-level Habitat Characteristics in Southern West Virginia in Relation
o Mountaintop Mining/Valley Fills,” Final Project Report (December 2002). FWS proposed
inserts to the DEIS, including material on the cerulean warbler in this new study, 2/18/03
Tibbott e-mail, Ex. 67, Attachrment. However, this material was not inoizded in the DEIS. The
new study is not listed in the References in Part V of the DEIS, and the section of the DEIS that .
discusses the cerulean warbler makes no mention of the findings from the new study. -See DEIS
HLF-8.

The DEIS’s failure to explicitly consider the Weakland and Wood study clearly renders
the DEIS inadequate and in violation of NEPA. - In Siexra Club v, Bosworth, 199 F. Supp2d 971
(N.D.Cal. 2002), the court held that an EIS prepared by the USFS for a post-fire salvage logging
project violated NEPA by failing to dxsclm a mmntzﬁc study opposing post-fire logging. That
cage is directly on point. In Sierra Club v. By i i

1t is not ... adequate ... to merely include scientific information in the administrative
record. NEPA requires that the EIS itself “rake explicit reference ... to the scientific and
other sources refied upon for conclusions in the statement.” ...

Nor does the fact that the Forest Service’s scientists may have considered contrary
opinions, such as the Beschta repert, constitute sufficient compliance with NEPA where
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the EIS fails to disclose of analyze such opinions. ...

Accordingly, the Court concludes that the ... EIS violates NEPA by fuiling to disclose and
analyze scientific opinion in stpport of and in opposition to the conclusion that the ..
project will reduce the intensity of future wildfires in the project area..,

Plaintiffs also assert that the EIS fails to disclose and analyze scientific opinion that is
directly opposed to post-fire logging.... such as the Beschta report...- Although the Forest
Service is not required to adopt the recommendations contained within the Beschta report
and may rely on other expert-opinion instead, the ... EIS fails, “not because experts
disagres, but because the FEIS lacks reasoned discussion of major scientific objections.”
See Mosgeley, 798 F.Supp. 1473, 1482,

Accordingly, the Court concludes that the EIS viclates NEPA by failing to disclose
scientific opinfon that opposes post-fire logging.

199 F. Supp.2d at 980-81 (citations and footnote omitted). Similarly, the MTM/VF DEIS
violates NEPA by failing to discuss the Weakiand and Wood study of Cerulean Warblers.

N, The DEIS Underestimates Jmpacts on Threatened and Endangered Species

The DEIS mentions the September 24, 1996 FWS prograunatic biclogical opinion on
MTM/VE operations, which found that state and federal regulatory programs under SMCRA.
would not jeopardize endangeted species if those programs were “propetly implemented.” DEIS,
p- IV.D-5. However, the DEIS fails to analyze whether, in fact, those programs have been
properly implemented. Indeed, preparers of the DEIS deleted the following passage from the
final document:

In reviewing the field-level coordination, consultation, and reporting procedures carried
out by SMCRA and CWA regulatory anthorities in anthorizing mountaintop minirig
activities in Appalachia, the agencies have identified a number of the procedures
specified in SMCRA regulations and the 1996 programmatic biological opinion that have
not been followed. Of particular concen is the incousistent interpretation of the
requirements of the bivlogical opinion by State regulatory apencies and some OSM
offices. For example, in many cases these State agencies have not provided sufficient
site-specific information to enable timely FWS review of project proposals, and they are
often unwilling to incorporate FWS recommendations for the protection of listed and
proposed species, particularly when those recommendations pertain to indirect or
cumtlative effects. In'many instances, explanations and concurrence procedures have
also not occurred. Consequently, the level of protection for listed and proposed species
envisioned in the programmatic biological opinion, or that would have been obtained
throngh project by project section 7 consultations with the federal regulatory authority,
does not appear to have been achieved.

4/21/03 Rider email, Ex. 71, attached file: chivrewrite.wpd. Thus, this passage indicates that the
1996 biological opinion is not working as intended, and therefore that the nonjeopardy of
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protected species is not being assured. No reason is given for deleting this passage. Ata
minimum, such analysis of the adequacy of the impletnentation of the 1996 bislogical opinion
must appeat in the BIS. Otherwise, the EIS is misrepresenting the actual level of protection
being provided to protected species,

O.  The DEIS® Discussion of Antidegradation Requirements Is Erroneons

The DEIS’ discussion of antidegradation requirements is erroneous in two respects. First,
the DEIS fails to acknowledge that Tier 2 antidegradation revisws must be performed for each
individual authorization pursuant to a NWP 21 general permit. QVEC v, Hotinko, 379 F.
Supp.2d 732, 757-62.(S.D. W.Va. 2003). This means that each valley fill must undergo
antidegradation review prior to issuance of a 404 individual permit or a NWP 21 authotization.
The DEIS fails to acknowledge this réquirement. DEJIS 11.C-38, 42.

Second, the DEIS fails to acknowledge that valley fills cause significant degradation of
downstream waters. Those waters comprise two segments. The first segment is between the toe
of the valley fill and the outlet of the downstream sedimentation basin.. Valley fills cause a
violation of water quality standards in this segment. This segment contains high levels of
sediment from valley fill runoff, and is being used illegally for in-stream treatment. The stream
flowing from the toe of the valley fill is a conduit for potlution to the sedimentation basin, which
is constructed in the stream. The Clean Water Aet “was not intended to license dischargers to
freely use waters of the United States as waste treatment systems...” 45 Fed. Reg. 33298 (May
19, 1980). In-strear impoundments rémain waters of the United States. 40 CF.R. § 122.2;

ini *nv. Reilly, 728 F. Supp. 1276, 1290 (8.D. W.Va. 1989), aff’d, 932 F.2d
964 (4* Cir. 1991).

The second segment is downstream from the outiet of the sedimentation basin. Aswe
have shown above, this segment will likely contain high levels of selenium that violate water
quality standards. As Brian Bvans in the FWS® Southwest Virginia Field Office stated:

Even if EPA restricts consideration of impacts to the reach of stream below the filled
reach, studies described in section IILD show that fills contribute to significant
degradation to the overal] chemical, physical, and biological initegrity of adjacent waters.
For sxample, below fills the ambient water quality. criterion for selenfum conceniration is
exceeded cansistently, natural flow regimes are altered, and macroinveriebrate diversity is
depressed.

1/2/03 Tibbott e-mail, Ex. 57, p. 2).

This violates the letter and spirit of the Clean Water Act. Section 301 (b)(1)(B) requires
compliance with state water quality standards, including antidepradation requirements. 33
U.S.C. § 1311(6)X1)(B). The Senate Report stated that “this Jegislation would clearly establish
that no one has the right to poilute and that pollution continues because of technological limits,
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not because of any inherent rights to use the nation’s waterways for the purpose of disposing of
wastes.” §. Rep. No. 414, 92 Cong,, 1" Sess,, p. 42 (1971). “The use of any river, lake, stream
or ocean as a waste treatment system is unacceptable.” Id. at 7. This section “simply mean(s]
that streams and rivers are no longer to be considered part of the waste treatment process.” 118
Cong. Rec. 33693-94 {1972) (remarks of Sen. Muskie).

P. The DEIS Contains Several Serious Misstatements of Fact.

- First, the DEIS incorrectly states that “[w]atershed impacts directly attributable to mining
and fills could not be distinguished from i due to other types of human activity,” (DEIS
[L.C-74),” and that “the EIS studies did not mmﬂuﬁs that impacts documented below MTM/VF
operations cause or contribute to significant degradation of waters of the U.S.” DEIS 1LD-S.
However, as we have shown above, excess selenium was only found downstréam from valley
fills, and selenium causes significant degradation. Further, as FWS has cbserved:

[S]tudies described in section IILD show that fills contribute to significant degradation to
the overall chemical, physical, and biological integrity of adjacent waters. For example,
below fills the ambient water quality eriterion for selenium concentration is exceeded
consistently, natural flow regimes are altered, and macroinvertebrate diversity is
depressed.

1/02/03 Tibbott e-mail, Ex. 57, p. 2.

Second, the DEIS wrongly assumes that stream burial by valley fills “can be successfully
offset by a comprehensive mitigation proposal.” DEIS IL.C-23, H , such an ption is
directly contradicted by the DEIS’s own findings regarding the history of in-kind mitigation
attempts and the state of the existing technology. That is, functioning beadwater streams have
never been successfully created in MTM/VF areas, and the technology to create them does not
exist. See, e.g., DEIS [1.C-50, OLD-18 to 20, IV.B-9. Further, the proposed BMP manual’s
suggested reforestation practices are voluntary and unenforceable, and the DEIS points to nothing
to suggest that the manual’s existence will increase forestry PMLUs. See, 2.2, DEIS HLB-9, 11,
and 15.

Third, the DEIS incorrectly claims that 68% of mountaintop mining sites in West
Virginia “were to be reclaimed to forestry-related land uses [Appendix G; (Yuill, 2002)].” DEIS
IV.C-5. In fact, Yuill reported the following percentages: forest/wildlife-36%; commercial
woodland-5%; woodland-27%. DEIS, App. G, Yuill Report, p. 13. The “forest/wildlife”
category, the larpest of the three, inchudes the notorious “fish and wildlife habitat” land use. Id.,
p. 34. That land use usually consists of grasstand. As defined by OSM, it does not require any
forest component at all. 30 C.F.R. § 701.5 (definition of “land use,” subsection (h)).

%8ee¢ also, DEIS IV.B-5: “..nor could data differentiate impacts of mining, fills or other
human activity in a watershed.”
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' Furthermore, the DEIS ignores its own prior technical findings that “[{Jarge-seale surface coal

minitg will result in the conversion of large portions of one of the most heavily forested areas of
the country, also considered one of the most biologically diverse, to grassland habitat.” Ex. 6, p.
6. Thus, by lumping non-forestry uses with true forestry uses, the DEIS grossly overestimates
the actual forestry uses.

Fourth, the DEIS incorrectly asserts that “mountaintop mining may not have a significant
impact on the biologic integrity of the terrestrial ecosystems,”™ and that ample forest will remain
o malnisin high biological index scores for wildlife. DEIS IV D-4. However, the DEIS states
that “[h]abitat changes will occur .. {involving] a shift from a forest dominated landscape to a
fragmented landscape with considerably more mining lands and eventually grassland habitat,”
(DEIS App. L, p. 93), and this “change in these habitats could put 2 number of species in peril”
Id. at v. For example, “forest loss in the West Virginia portion of the study area has the potential
of directly impacting as many as 244 vertebrate wildlife species.” Id. at 86. “The potential
adverse impact of loss of habitat for {three forest interior bird spesc:es Lomsmna Waterthrush,
Warm-eating Warbler, and Cerulean Warbler] has extrerse ecol in that
habitats required by these species for successful breeding are limited in the eastern United
States.” Id. at 90 {emphasis added). “Loss of these species has more ecological importance than
providing habitat for grassland species considered rare in the state because it suggests possible
futare endzngum&nt of some forest interjor species as opposed to the potential gain of some
disjunct grassland lations.” Id. at 91. Further, “[s]alamanders are an important
ecological cmonent in the meszc forests of the study area... [and] are intimately associated with
forest evosystems[,] acting as predators of small invertebrates and serving as prey to larger
predators” Id. (citations omitted). “Assuming that 30% of the salaranders are lost in the
projected forest impact areas, approximately 1,232,972,280 have the potential of being adversely
impacted.” Id. at 92-93 {citation omitted). Further,

[TThis EIS deseribes biotic interactions common in headwater streams and various
vertebrate species including birds, salamanders (including newts), and mammals which
require interactions with the aquatic environment in order to maintain their life cycle.
Biotic communities have been demonstrated to oceur in the uppermost reaches of
watersheds, even in ephemeral stream zones which flow only as a result of rain or snow
mclt Under all alternatives, the bmm in these reacbes are at risk ﬁ'om valley ﬁns Filling

mm&gﬂlﬂm [Tihe pexmauent naume of ﬁlimgwrmld suggest that a
MTM/VF impacts to biotic interactions in headwater stream systems, including
interactions linking terrestrial biota to the aquatic environment, may constitute a[n}

irreversible impact to this system in the study area.
DEIS IV.D-4 - § (emphasis added).

Fifth, the DEIS incorrectly states ihat “mined sites may take as long as 120 years or more
to attain mature forest conditions.” DEIS App. I, p. 92. However, Cindy Tibbot (USFWS) has

i
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stated, and William Hoffiman (USEPA) has agreed:

[Rle-establishing native hardviood forests on reciaimed mines is still experimental. We
don’t kzww what the lung-term sugcess Wm bc Ewm :fhardwuod forests can be re-

Ex. 5 (emphases added). The DEIS itself similarly observes: "[T]he permanent nature of filling
would suggest that MTM/VF i to biotic interactions in head stream gy ... may
constitute a[n] mgxg;ﬁﬂgmm to this system in the study area.” DEIS IV.D-S {emphasis
added). See also, Bx. 6, p. 6: “Unless reclamation practices are changed drastically, it can be
assumed that this forest to grassland conversion s, for all practical purposes, permanent. Evenif
reclamation practices are changed, we miust still considér the recovery of a furictional mesophytic
forest ecosystem as a long-term ecological experimeént with uncertain results.” (emphasis added).

Finally, the DEIS incorrectly describes West Virginia's AOC+ protocol as a "fill
minimization analysis." DEIS IV.B-7. As O8M's Charleston Field Office explained, this is
incorrect:

The Draft EIS mis-charscterizes the AOC+ document as a fill minimization document
wher: in fact it is an optimization document that simply provides a proeess to determine
the volume of excess spoil and calculates the size of the disposal area for the excess spoil.
It creates 2 ‘model" minesite, but the operator is not bound by the constraints of the model
when completing the final mine plan, The only constraint is that the amount of roaterial
backfilled must equal the amount determined not to be excess by the AOC+ process. It
does not limit the size or configuration of any particular fill.

12/12/02 Morgan email; Bx. 53, The Director of WVDEP's Division of Mining and Reclamation
criticized the DEIS because it "comtaing no guidance for determining whether fill sizes have been
minimized,” and confinmed that the AOC+ formula used by that office is only designed to
achieve fill optimization, not fill minimization. 1/13/03 Crum letter, Bx. 61,

L The Corps Is Hllegally Taking Actions Before the Final EIS Is Completed

A.  The Corps Has Made Commitments to Actions that Prejudice the Results of
the EIS

NEPA requires that, until an agency issues a Record of Decigion for 2 pending NEPA
document, “no action concerning the proposal shall be taken which would: (1) have an adverse
environmental impact; or {2) limit the choice of reasonable alternatives.” 40 CER. §
1506.1(2)(1), (2). In addition, “the compréhensive ‘hard look” mandated by Congress and
required by the statute [NEPA] must be timely, and it must be taken objectively and in good
faith, not as an exercise in form over substance, and not as a subtetfuge designed to rationalize a
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decision already mede.” Metcalfv, Daley, 214 F.3d 1135, 1142 (9th Cir. 2000).

‘The Corps has violated these requirements by making commitments to actions that
prejudice the results of the final MTM/VF EIS. In a May-June 2003 briefing brochure entitled
“Surface Coal Mining—The way forward,” the Corps stated that it intended to “gngure that NWP
21 will continue to bs available to acoomplish sustainable use of coal resources.” Ex. 69, p. 3
(emphasis added). Simtilarly, in an April 4, 2003 document entitled “Mountaintop Surface Coal
Mining Master Strategy,” the Corps lists 4 number of “agency commitraents” that the Corps,
EPA, and OSM will carry ont regarding permitting of mountaintop coal mices. Ex. 74, pp. 5-7.
Among other things, the Corps says that it would “make case-by-case determinations of the
applicability of NWP 21 to MTM/VF projects.” Id. at 6. As a result, the Corps has already
committed to carry out Alternative 2 (case-by-case NWP 21 authorizations), and has rejected
Alternative 1 (most mines require individual 404 permits), before the BIS is even finished. See
DEIS 1I.B-3, IV.B-14 to B-15.

B.  The Corps Has Decided to Segment the Issue of Fill Thresholds from the Rest
of the NEPA Process

One of the most important issees that the EIS should consider in detail is whether to
impose thresholds or limits on the amount of streams that can be filled with mining waste
pursuant to § 404. However, as discussed sbove, the DEIS summarily dismisses this alteraative
without any detailed analysis. Instead, the DEIS promises that the Corps will continue collecting
data on stream impact thresholds for future analysis and decisionmeking. DEIS [LD-2 to.D-3.

The promise is hollow. The Corps plans to “undertake an independent analysis of the
utility of thresholds using site-specific verification data, and using & GIS-based evaluation
process .. .” Bx. 69, p. 8. However, the Corps already decided that it “will NOT supplement the
MTM EIS to disclose the results of its independent analysis of thresholds because the MTM EIS
does not contain the information nevessary to inforr & decision on the appropriateness of
thresholds, or what alternative thresholds should be considered.” Il at 7 (emphasis in original).
Instead, the Corps states that “[a)ny regulatory changes [regarding thresholds] would be
accomplished by notice and comment rulemaking, as appropriate.” [d. at 8.

NEPA requires that proposals “which are related to each other closely enough to be, in
effect, a singlé course of action shall be evaluated in a single impact statement.” 40CFR. §
1502.4¢a). A NEPA document is supposed to analyze the impacts of “fejonnected actions,”
including actions that are “int ¢ parts of a larger action and depend on the larger action
for their justification.” 1d. § 1508.25(a)(1). In this instance, the larger action is federal regulation
of mountaintop mining. Restrictions on stream filling are an “interdependent part” of that larger
action and therefore must be anatyzed together in one comprehensive EIS. In violation of this
requirement, the Corps is planning on analyzing fill thresholds completely outside of the NEPA
process.
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Conclasion List of Exhibits to Comments by WVHC and OVEC on MTM/VF DEIS

For these reasons, the DEIS fails to meat the legal requirements of NEPA and other 4-2
federal statutes and must be corrected to address the deficiencies noted above and reissued for No.  Date | Agenty Deseription
public comment. 1 lmso | wes Final BIS, Yukoo-Charley Rivers National Preserve, Excerpt

2 1587 CEQ Cousideting Cumulative Bffscts Under NEPA, Bxverpt

3 {um BPA Preliminary Draft, Mountattap Mining/Valley Fill ETS; Excerpts

4 1718401 | EPA Email from Rebecca Hanmer re: Did the status reports go out yzt? with
Attachment: Mountaintop Mining/Valley Fill Status Repoit, Executive
Summary, January 16, 2001

3 6/26/01 | FWS Emuil from Cliady Tibbott re: MIM/VF BIS cumulative iropact assessment

6 8/15/61 | BIS g | Problems ldentified/Confirmed/Inferred by Technical Studies

Team

7 10/5/01 | DOIL Letter from J. Steven Grilos to CEQ, OMB, EPA, COE re: Mountaintop
Mining/Valley Fills Tesues

8 10/11/01 | FWS Email from Dave Densmore re: EIS Direction

9 110/19/01 | EPA ‘Email from William Hoffman t&: MTM/VF Briefing & OSM Vision, with
Atiachment: Executive Summaty, A Plan to Address Mommtaintop Mining
Tssues in Appalachia

10 | sz EPA Bmail from William Hoffnan re: Alternative Pramework

1t iz EPA Enai} from William Hoffiman re: Mt Top conf call on 1/23/02 at 1 PM

12 | 13062 | EPA Email from Wilﬁam !Iofﬁnm re: Draft notes of our 1/29/02 post CEQ

y of 1/29/02 mtg - debriefing from CEQ

update on Mt Top EIS

13 |02 EPA Email from William Hoffivan re: Declited: MTM/Valiey Fill BIS

14 | 21302 | EPA Email from William Hoffimen re: IS

15 | 2/13/02 | EPA Bmail from Willlam Hoffinan re: Next Steps

16 | 2/15/02 | OSM Email from M re: Citizen Complaint Study for EIS, with
Aﬁwhmmtmmﬁngkelmdcml‘ taints within the M,
Mining/Valiey Fill Environmsntal mpact Statement (EI8) Stidy Area

17 {22702 | EPA Email from William Hoffinan re: R3 to brief Ben Grumbles on Moustaiatop

. Mining BIS Status aud Yasues on 3/5 with Attechment: M

EIS Presentation, Office of Water, Office of Fedaral Activities, Office of
General Counsel, March 3, 2002

18 |y EPA Fmail from William Hoffiman re: BIS Alternatives Pros & Cons, with
Attachment: Pros & Cons

74

MTM/VF Draft PEIS Public Comment Compendium A-345 Section A - Organizations



19 | 302 EPA Email from Willism Hoffinen re: One Pager for Whitiasn/Norton Meeting,
with Attschment: Mountaintop Mining/Valley Fill Bnvironmental lmpact
Statement

20 |3/12/02 |EPA Email from William Hoffinan re: OSM Action Descriptions

21 302502 | FWS Email from Cindy Tibbott re: Purpose & neod/aliematives write-ups, with
Attachunent: I. Purpose and Need for Action and [V. Alernatives

22 | 32702 | EPA Emsil flom Gary Brygnt re: DRAFT Report

23 | 416/02 | EPA Ermail from Willier HofBnan re: Update, with Attachment: MTM/VF Status,
Aptil 15, 2002

24 | 402 EIS Mountaintop Mining/ Valley Fill Draft BIS, April 2002, Excerpt

25 | 516102 | O8M Email from Mike Robinson re: Senjor Executive Conference Call-3pm
Tuesday 5/21

26 | 517/02 | OSM Email from Mike Robinson re: Prinolpals mecting

27 [ 5A% | DOL. Fax from Steve Griles re: $/22/02 conference call

28 | S22 3 DOY Fax from John Cruden to Steve Griles re: 1998 settlement agreement

29 1 6/106/02 | EPA Erail fiom Mike Robinson re: BIS Steering Commitiee Conference Call:
Today (6/10) 1 p.m., with Atachment: EPA Tgsues- MTM/VE EIS

30 | €/12/02 | FWS Emeii from Dave Densmore re: FWS$ EIS ISSUES

31 |6/14/02 | EPA Email fom David Rider re: EPA Expectations

32 | 6/14/02 | EPA Exail from Wiltiam Hoffiman re: EPA Bxpectatione/Disputed Actions

33 | 61402 | OBM Email from Mike Robingon re: Agerida and Handout for 6/18 SES Issue, with
Attachment: Mountaintop Minmglvwey Fill Envi 1 Impact St
Senior E: ive Jssue Resol ing, Interior South Building Room
332, Juge 18, 2002, Proposed Agenda; Handout for SES/Steering Commitiee
Issus Resojution Meeting, Refresh on Tel Meseting Decisions, May
21,2002

34 |8/19/02 |EPA Bmail fom Williasm Hoffinan re: out of office, with Attachment: Proposed EIS
Alternative Framework

35 |6/26102 | OSM Emaei] from Mike Robinson re: I&Mkﬂp of Proposed new Alternative

rk, with A p Mining/Valley Fill EIS Alternative

meewerk (Juas 26, 2002 vy

36 | 73102 | FWS Exnai! from Cindy Tibbott re; Revised alternatives framework, with

le for FWS “Al 4" {L.e,, why this is not an

alternative that can’t be chosen); Draft - MTM/Vallsy Fill EIS Alternatives

37 | R302 O8M Email from Mike Robi re: Draft Proposed EIS Al i

Fromework-Aquatic Issues; SES Issue, with Attachment: MTM/Valley Filt
EIS Alternatives (August 13, 2002 version)

38 | 8562 | EPA Email from Gregory Peck re: Executive Committee Discussion, with
Attachmient: Alternatives Mateix for Draft MTM/VY PELS
39 | 8102 | FWS Email from Dave Dewora ™ Bxp!mﬂon for Proposed Modifteation of
Al #1, with FWS Proposed Modifications
to Alternative 1
40 | 9/10/02 | EPA Bimail from William Hoffman re: Steering Committec Meetings/ Confercnce
Call 8 jas, with 9, 2002 Steering Cormmittes
Conferense Call
41 | 52002 | OSM Email from Mike Rob re: By Confe Call Agenda-9/23/02, 9-
- 10 am, with Attachmient: MTM/VF EIS Bxecttive Meeting Agenda,
iber 23, 2002 Confe Call
42 1%30/02 | FWS Email from Dave D re: FW8 € on Chapter IV, with
Attachment: FWS Comments on 9/20/02 Draft of Chapter IV (Alternatives}
43 | 10/4/02 | EPA Eensil fom Jobn Forren re: Rewdnder: Comments on Draft Chapter [V Rewrite
Up Due Today, with Attachment! John Forren's comments on the Alternatives
Section
44 | 10/22/02 | EPA Email from Gregory Peck re: Draft Exee. Comm. Summary, with Attachment:
Discussion Summary, MTM/VF EIS Executive Committee, October 16, 2002 -
Shepardstown, WV
45 | 10/30/02 | FWS Bemail from Cindy Tibbott re: Alternatives Format, with Attachment:
Alternatives discussion
46 | 11102 | OSM Email from Milke Robinson re: Altsrnatives Format
47 L1172 | BPA Bl from David Rider re: MTM study
48 | 111202 | FWS Email from Cindy Tibbott re: OSM’s draft on fill inventory
49 1 11/13/02 | FWS Email from Cindy Tibbott re: Chapters 1 & II comments, with Artachment:
Review of Chapters 1 and B-Cindy Tibbort
50 | 11/15/02 | FWS Emalt from Cindy Tibbott re: Suggestad edits/editions for aquatic study shest,
with Attachment: Comments on Aquatic Study Qualification Write-Up-Cindy
Tibbott
51 | 11415/02 | EPA Emall from John Fotren re: More on Sp Aquatic Sites
52 | 1118002 | EPA Email from Kathy Hodgkiss re: MTM/VF DE!S Conference Call Thursday
11721 $-11 am, with Attech ends, M intop Mining/Valley Fill
DEIS Executive Cominittee & Steering Committes Conferane Call
53 [lzizme | OSM Emait from Thomas Morgan re: Comments on Draft EIS
54 112720002 | FWS Letter from Les Barclay re: Updated threatened and endangered species
information for the Kentueky and Tennesses portion of the Southamn
Appalechian coal fields
i

MTM/VF Draft PEIS Public Comment Compendium

A-346

Section A - Organizations



ss | wmame |EPA Emai] from John Porren re: Comments on DRAFT BIS for MTM/VE, with 74 15-603 | COB Briefing Brochure: Surface Coal Mining—The way forward
Attachment: Comments on the Draft EIS for MTM/VF Coal Micing (Dec

2002) from ESD, OP, Wheeling Staff 12/20/02 75 | 1222003 | OSM Letter to Jim Hecker re: POIA requast, with Enclosure B: withheld documents
56 ]12/29/02 | EPA Email fiom Ray Gearge re: Comments on DRAFT EIS for MTM/VF
57 11203 EPA Emiail from Cindy Tibbott re: Comments from other FWS offices on draft EIS
58 | 1/2/03 EPA Ermail from John Forren re: EPA-OGC NEPA comments on MTM/VF EIS,
with Attachment: EPA OGC NEPA Comments on MTM/VF EIS
39 | Y03 EPa. Email from Steve Nengeboren re; MTM legal issues, with Attechment: OGC
water lew office comiments on mountalntop raining EIS 12/26/02
60 | V10703 OSM Email from Mike Robil s H&A b with Attach

Letter report from Morgan Worldwide Consultants, Inc.
61 | 1/13/03 | WVDEP Letter from Matihew Crum re: MTM DEIS

62 | 1/16/03 | O8M Mountaintop Mining/Valley Fill DEIS, Background Information for
Communications Team

83 | 1/22/03 | FWS Enmail from Cindy Tibbott re: New Petra Wood Study

64 | 1722/03 |[FWS Email from Cindy Tibbot re: New Petra Wood Study, with Attachment:
Ceralean Warkler (Dendroica Ceralea) Microhabitat and Landscape Level

Habitat Characteristios Iz Southern West Virginia in Relation to Mouataintop
Miniog/Valley Fills, Final Project Repart, December 2002, Abstract

65 | ¥27/03 | EPA Ermail from Kathy Hodgkiss re: MTM EIS Executive Committce Call Tuesday,
1/28; 9-11 aon;, with Attachment: MTM/VF EIS Executive Commitiee Agenda

66 | 1/28/03 | FWS Email frots Dave Densmore re: Re-proposed NWP 21 Scheme for Alternative
2, with Attachment: Proposal for Minimal Effects Threshold for NWP 21

67 |2/18/03 | FWS Bmal from Cindy Tibbott re: Bdits, with Attachmient: Inserts for Chapters I
aud IV {loformation on the new study from Weskland and Wood on cerulean
warblers)

68 | 3/12/03 | EPA Email from Kathy Hodgkiss re: MTM EIS Bxecutive Committes Call, Friday,
3/14; 9-10 am, with Attachment: Email te: MTM Way Ahead

69 | 4/4/03 COE Mountaintop Surface Coal Mining Master Strategy

70 | 4/17/03° | COB Email from Chip Smith re: Revised Info on New PCNs and Enforcement, with
Atschment: Mountaintop Surface Coal Mining Status and Way Forward, April
17, 2003

71 {42143 | EPA Emall from David Rider re: Ch 14 edits, with Attachment: DEIS, Ch. TV.I,,
Threatened and Endangered Species, pp. [V.J-110 1V.J.2

72 | 572103 | EPA ‘Bmail from John Forren re: Briefing Outline, with Attechment: Briefing,

. Mountaintop Mining/Valley Fills (MTM/VE) Draft Programmatic
) Environmental hnpact Statetnent
73 | /203 O8M Email from Mike Robinson re: Hostile Q&A, with Attachment: Untitlod
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FINAL mvmomm
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This Final Environmenial I aﬂm 2 range of aliematives for managing .
mising activity, snalydng t , and'mitigating environmental impacts in Yukon-
Charley Rivers National Proserve of Yukon-Crarley Rivess Nationat Prescrve, Alaska

map), Four aliematives, lnc!uding proposed setion, have been evaluated:

altermative A (post-1985 ‘H5aF 006 action) — review and analyze mining proposals using

2 quatitative evaluaﬁm of mu!sm impacis”

shemative B - m&m lyze mining proposals using a quuniitative evallETGn of
cumulative impacts sind | ‘protection goals

alternative € ~"roview 80d  mining proposals using & ! of
cumulative impacts and resotrce prowection goals with the addsxim nf eestric’ons for mining
dmpmxedmﬁwfawcmd:sm‘gﬁmﬁmk&mdaim acquisiion progeam

adiemative D (proposed aetion) ~ wqumﬁm of sil patented and valid unpatented mising
laims M

airnis et
Tt

e e ]

&

On Jely 22, 1985, the US. District Court for the District of Alaska enjoined the National Park
Service (NPS) from: approving plans of cpcmlom for mining in m nationgl park system units,
The count order resulted from Utigation filed by the N ! Center, the
Alaska Chapter of the Sierra Club, and the Denali Crizens Coumxi (Civit Case J85-009). The court
order diregied the NPS to ensure full compliance with the National Environmental Policy Act (PL
91-190; NEPA) and the NPS regulations for mining snd mining ¢laims (36 CFR Subpan 9A) before
mkingactimswawmvemmmwonlmmmmmemnmxcqui:ndmxauaml
i Park ‘Setvice to prepare an adequate environmenial tmpact lative
= impacts of multiple mining operdtions in Yokon-Charley Rivers National Preserve. Qfo Deeember 4,
: 1985, this order was amended 10 require the preparation of an additional environmental impuct
staiment for mining in Denali Nationa] Park and Proserve. A final judgment and injunction way
issusd on March 3, 1988, ;

mmXSme@mmwmcmnmh dd the "u', of
mining associated with mintnz activily, analyzing i
environmental impacts in the. Woodchoppet/Coal/Sam Cxeekmd?mnﬁo“uiyt‘mekmdy areas

of ‘Yukon-Charley Rivers Naﬁsml Preserve; This action coincides with the need o evaluaie the
minerals management programs in the’ Yokon.Charley Rivers, Wrangell-8t. Elias, and Denali NPS
units 1o provide for adequate wummmmmamm and is one element of 2 minerals
management pla.

mdmbpingmisfﬁls,mmm mmmmwghmmwmmmmor
these issues include hydrologie changes, water quality, impacts on wetlands, long-term and shon-
ferm impacts, mmmnmg uses of patented claims; reclamation, fish and wildlife hubital, riparian
habitat, threatened and endangered specics, criteia for cinulative effects analysiz, impact thresholds,
magnlmdc of impacts, economie impacis; scoess, impants of access, impacts on subsisience, heavy

metals contamination, abandoned mine lands, impacts-on scenic values, administrative costs for
mining claims, :\equlsiﬁm ooscs of mlning pmpmia‘ and wilderness,

ekt ten

ok
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" Environmental Policy. Act (PL 91-190). Determinations of siy

SUMMARY

For purposcs of ma!yais. a pmbahk mmcrd dwelupmm scenario was developed and applied for
cach aliernative 10 project environmental i prodicts where and 10 whit gxent
future mining activity might reasonably oceur in lhe preserve over the next 10 yeurs, Thy seenario

docs not represent an NPS wupam. nor does it suggest Tevels of mining activity acceptable to tie
National Park Service. y

Under aliemative A (post-1985 status’ qucg‘ho aclion), the National Park Service would review wnd
analyre mining plans of opemm submitted for propased activity on paented and-valid unpwented
fining cluims aceording 1o regulations including 36 CFR Subpuant A umd the sccdss
provisions of 43 CFR Pan 36 The Nationad Park Service would review individual planx of
operations on a case-by-case basis and prepare snvironmental documents 38 requined by the Nationad
pecific and Jative mining

impacts would be made qﬁﬁkxﬁvdi!.»

Under ahterative B, the Naticnal Park Service would review and unalyse proposed mning phasss
of operations aceording 1o applicable mpulations, The National Park Service would review plans of
operations on a comprehensive basis and prepare environmetital dncumcms a8 wequinad by e
National Environmental Policy Act would he identified and used as the focal
point for evalusting the offocts of proposed mining activity. Resource protection poulx would he
esteblished where odequate. resowree information is - available and used o evalome comulative
impacts. Resource protection goals would be estabiigshed for the following targel rexources: archie
prayling habital and riparian wildlife habitat. Resousce proteciion goals would he: only pan of the
information uscd by the Numml Park Service in determining the appropriste action o 3 proposed
mining plan of eperati I the goal for any target resource canaol e met
because of the potential effects of 3 peoposed mining operdtion, the aperator wauld have the vption
10 perform mitigation 1o neduce the magnitude of e effoet within the resource prateciion goat or
otherwise protect tesouree valugs. 'n aress where fesource proféetion goals have not heen met
because of past iniring activity, the operator would have the aption to perform mitigation that weuld
avoid further effects on specific or reduce resource Impmicts, R projection goals
\muld mt he wabtm:ed al this time for wellands, water quality, peregrine Tuleon, visual yuality,

itd values, local v, and pal lopical
resousces, I cpses where Hi IS not possible to approve a mining plan of ummum or othr

circumsiances would not jusiify spproval, the National Park Servide would pursue acquisition of the
mining claims,

Abhernative C is idemical to altemative B with two exceptions, As for ztmm.m\c H the Mm-n.s!
Puth Service would review and analyze proposyd wining plank of of W
regulations. The National Park Service would review plans of operations 'on a nﬂmpmhcmwc s
and prepare environmontal documents. &8 fequired by: the National Environmental Policy Adw
"Turge” resources would be identified ond used as the focal point for cvn!umng the effeets of
pmpased m&in:ng &Cuvily Rmam:e goals would be where

cumuldtive impacts, Resource pmxeccmm poals woald
be cstablishcd for the Faﬂowlng wse; resources: arctic grayling habitat and viparian wildlite habitat,
Resource protection goals would be only part of the information used by the Nutional Park Service
in duermining the approprisie action on a proposed. mining plan of operntions: I the resounce
protection goal for ahy sargel respuree ¢annot be mel because of the potential effects of 4 proposed
mining operation, Ui opcrator would have the sption to perform mitigation to reduce the mapnitude
of the effect within the: resouree protection goal or othtrwise protect rusouree values, In iireay whicre
resource pmlcmbn goaly have not been met because of past mining acuivily, the operator would
have the aption 1o perform mitigation that would avoid funher effects on specific resources or
reduce fesource impacts. Resonrce goals would not be cstablished al thix time for
wetlands, water quality, peregrine falcon, visual quality, cultural resources, subsistence, WilBEmesx

T

A G e e

e

oy
%T
E' .
£
}‘ff

SRR LA

SUMMARY

h‘i{ ‘tesources, In cuses where it is not possibie
ireumstances would not jusiify spproval, the
$ie mining claims. Altemative © diffess from
be appied to all valid unpatented mining claimseaken
Atekange in the law, Once pateaied, the claint irface
w axtant of additional cotwersions of palenten _ldims
convey the minérls only, and the claimy wouid be
1n‘addition, a sirengthened mining claim acquisition
Ol 1o gequire valid unpatented and parented claims
d be: detrimental 1o park values,

. atlonal Park Service would develop 2 mining claim
valid m\cmd mimng clabms . in (e park/peescrve.
on patented claims would by reviewed for
;acquisition. Compatible nonmining developments and
o Dusing the acquisition phiase, the National Park
Service wold process nﬁrdaf«pim ‘dperations acconting 10 the procedures specified in
Alternative C, Existing oporations™with approved plans would be sllowed 1o complete sctivities,
including reclamation, s spproved: The National Park Scrviee would also process plan amendments
or operational modifications. ‘acconding to- the procedures specified in Altemative . Co-Validity
deerminations for all unpatented clalms not examinéd would ocedr ami Congressional
appropristions would be required for claim acquisition.

Usder each of the four aitemathves; mining claim m:quisinon mothods “would include purchase,
cxchange, or donation, A negotizied transaction would be sought based on fair market value.
Eminent domuin-vould be exercised in cases. Mining cluims would be acquired under
existing authoritics of the of the interior. Under cnch aiwmm{vc. the Nautional Park Service
would pursue ‘a program for reelamation of tai do :md quired mined farsds
owned in fee by (e United States within the unit’s boundaries. '

would remain in federal o
w qonminhrs uses. The

Existing . nonmining M&W'v
compatibitity with park: purposes’ .
improvements coutd be exclmd ﬁmh

Alemaiive A could hove the most adverse impacts on park resourves because Bt inveha the
preutest potential for additionial mining and nonmining uses of mining claims. Alernutive B, €, or
D would reduce adverse impacts from: mining differest amounts, Altemative B provides for
qeantitative analysis of the cumulative effeets of mining setivities bt does not provent nomnaring
usex on claims wken to paterd. In addhkm. slternative B docs not include 8. sinengthiened. progrun
of mining claim acquisition. Allemative € would reduce the impacts from nonmining activines:
provide for an guantitstive analysis of cumuistive impacis: strengthen claim scquisition; and reduce
nonmining uses of claims taken to/patent in the future, Aliemative D would reduce surface impacts
assoclated with mining and mmlﬂﬂh mining cluims more tan aliemiive A, B, or .

mining operaions in Yukon-Chafley: Rivérs Nationsl Preserve ss required by mc us District
Coun's final judgement and injunétion The aliematives evaluated in the DEIS are identical to thoxe
evalaated in this FEIS wwi‘ xﬂ alternative B which was identificd as the proposed setion
in'the DEIS. =

The DEIS was rcleased 1. tha' ' ApH 13, 1989, with 8 comment period of 60 days. In
respomie {0 nequexts for a Jonger-comment period and the availabitity of background Information
used for developing the Dﬂs; “period. wa‘nmm by 60 days to August 14, 1989,
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habitar could be caused by Increased eroston,
on of the facitities.

:  paicrited and unpatenied claimy whith
ters of the U.S. would requise o permit under
18, Amny: Coeps of Engincers mlminisiens

placer
would dhmmk:mm
section 404 of the Clean

Possible nonmining Imm: mm e ‘concertrtion of visltor use slong

. Budy aroas
mining sccess roads and tralls, Becauie «mmamwmmx Toules, vishors ase Hkely
to use mining roads, nut of follow tress from the Yukon River inland. Additiona &mrm‘t«
oh water quality and fahy habltat’ from this type of use would-be minimal,

Water Qunllty

periCon nm o Stdy ummgggngc & xaﬁ cover d;%ﬁumx it the
study area from mm operations y the mineral development seenarie
would towl 70 acres. whﬁm and tiparian comidor. The thiee operations woald. affect
mm water quatity In 3 tolal of 31,3 stroams miles. Impacts o ground and surfas waler could
mmxuwnpﬂm 0 uquaﬂcwdumﬁaiomnims in'the study nea.

m has affected water quutity in 122 miles of stream
arpas downstfeam o the Yokon River, Dissotved
m motal levels (except zing) of wiger within and
mimd arcas are within both the EPA (1986) criteria for prjection
of aquatic life and the ing water standands for the siate of Aluska, Zine is muurally
high in Wﬁcdcmwer . Pewoleum products and oiher hatandous materials are present
in twe watershed,  However, no messutable: ovid ol stream from tuse
maserialy was found during m 1986 water quality and fishery survey. Past surlice distorbing
activiiies adjapent w me wd ron erecks Bave secelerated strean and
fipatian coridor erosion and tranispor.

The single placer mﬂuz‘mm
impact surface water quality

mamymrys.smar
30 acres of soil and vegeistion’

predicted: by the mivers) Sovelopment seeourv would

in- spproxtaugtely 11,3 miles of stream. Futare mining would

o chatiel and bank within the clalms area and disiurh

A0 the stream. Surfuce disturbing activities would
ares and downstream i the Yukos River,

affocted - weter quality in 8.7 miles of sweam from the
ﬁwmm 0 U Yukon River. Disalved oxygen, pif,
“gine) of waler within and downsiream of

M ‘A (1986) criteria for protection oF squane lile
‘for the ‘state of Alasks. Zine is naturadly bigh in Coal
-Hazardous materials are present in the wolendied. Soil
‘within 100 fect of Beaton Pup, & small twibutiry of Codl
ter samplos collected and analyzed in 1986 showed no

e mocuty af the OXOXKI2mgh deteciable timit,
miasursble evidence of stream contamination from

Past um dlsturbance. adiacent 1o Coad Creek has
from ponpoint ranoff during storms and high

%
B )
i
T
bt
%
B
%)
¥
i
#

© Cumulgtive lmvam T total cumulative

(except
‘Afoas ary within both the EPA (1946) criierin
water siahdands for the stafe of Alwka,

Fredictad by the mineral devolopmani sccrario would
pprosimately 1 mﬁasrmmmrnmmm;ggks
Mﬁﬁﬁcﬂw impagts. Future mining would potentisity i
77mﬂ¢tornmdmm’m§?i ﬂwdﬁmmmddlsmbmm‘of‘sn‘ﬁ
and vegetadon adjacent to the streani. Surfacs
mdaimmamd&mwmb&e%kcnﬁim

impacts to water quality ar costposed of both
memw Past placer mining operations have
adjscent terrain, thus altering

istics of waier draining the. study arca. These

‘of vegetation, removal of the organic mr-k Inyer. Tereased
Wawmmmwmmmwnw erosion. Past
lacreassd the depth of the perimafrost tabie under 1,146 achs
fegimes, Past mining has alfected winer quality

aneg in 30.4 mites of sireans, The comhined effects

under this altemntive would affoer 34.7 miles

; ﬂmﬂsﬂm Long-term. impammwmr quality would
t&dwmﬁm nonpoint. unofl of

! 3 predicted under this aliernative woild
WWW regulations and NPS water protection
ielated with the nonmining uses of patenied clams
ty. The cumulstive impacts of pasi plarer

mining and Impacsy under. wonld be minor,
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ENTAL CONSEQUENCES

Altemaiive B

dcts on wetlands include degraded
o mesources and wildlife resources

and greaier than that for aliemative D.
ining uses of patenied claims would huve un

im!ny and grayling habita for Woodchipper,
‘Sescribed under altemative A. Future impacts of
eoild potentiatly be the same for this dltemative.

] inder this altemative would be redisced by, meeting
mmﬂfeﬂeﬁm eriteria, maintaining natral stream flows, and

impimvg the water” pmaeﬁna ums and ‘operating stipulations summarized in
appe 4.

Ww number of unpatenied claims. could be patented withowt
patent restrictions. The impacts from nonmining developments on patented claims, such as vabins,
subdivisions, of commercial lodges, could result i further degradation of water quality and grayling
habisat. Additional impicts o0 waler mmwmmﬂdwcambﬂnmwwemﬁm
Mmmmw mmeowmmofnmfmmm

Fulure Mrmmm; W sceivities on both patented and unpatented cliums
which ceuld place dredged and/or (i} masesials fnio swidy area waters would Be subject 1o section
mu&w&mdw:mu regulites all disposal

pondix. 16)

hﬂude the concentration of visitor use along
Uy mefuurwedmd travel routes, visitors are Bikely
farsas from ihe Yukon River inland. Additonal impucts

Undér alemaive B, land cover distarbance in the
: Wwwhe less that 70 acres. Groundwiser

i ope
% channel and adjacent térrain, thus ahiering
‘of water draining the siedy arca. These
of the orgnic. muck layer aving

Mm:m. New mining dctivities would

; gh
‘within 1,116 scres of disturbance
o cumsed miajor changes in the study
m new mining would xﬂ‘eu loss

ﬂl. @) mmcrmd erosion and
frem geeidental spillage

water and surface water
organisms in the siudy anea.

0 impact zﬂgixhﬁm water quality. These
various waet quality parsmeters 1o Tl ouslde
“of aquatle life (EPA 1986) and twe state of
 sitemutive, prodicied mining would furthir
would be tegquingd to comply with all
| water prowction fequirments. Potential
wdmm mﬁlﬂax uises of patented claims would have additional
m cumulative h:pum of past placer mining and this alemutive
wmld be mimt this dhemative, the impacts of mining on water quality would be
less than those for atieenative A, greater ihan thoss for altemative Dvand potetnially greatet

water quslity MbeM’ﬁ
water quality in lesk than lmmqf’m‘m

tinpacts 10 waier quality are composed of both
#nder this aliomative. Pyst placer mining operations have
channal and M werrain. thus nlluirq. i

Wmmmmmmwwwutmnmtm
132&:9! stream, Poicmial impnets on sgrface waty
sedvities include: (1) mmd \uk}r
W pH, (4) accelerated |

Barbldlty, snd/or (6) pollulion from aceidenial spmm:e
leLong-teem impacts on waier quality would he
‘ I stresing fyom nonpoint runot! of
mmmwmmd surface water could

‘and terressial organisms in the study area.

2 fmpact on existing water quality These
gty paramiersrs 1 4l outside

‘aquatie life (EPA 1986) and the state of
WM predicted mining would further
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"Under the Natnona!
Envnranmen’za]

Have wiresdy had 3 majot, long-term impact on riparian
841 acres, Because of past disiurhance, the existing
< or shont-lern goals.
uses of patenied claims could have sdémmu
mwummmnmu Shor-teim habitat3uctions
¥ ‘minor, would w 10 the cumglative impacts. Some
the impacts on npmw wiidlife habitat
MBWMM beleu those sssociated with

olnh; disturbance in thit study arca, the
habitat would not be met. A total of 56 acres

a1l leaving a total of 771 acres, or
amoar of hablias ieeded
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4

DETERMINING THE ENVIRONMENTAL
CONSEQUENCES OF CUMULATIVE EFFECTS

The diversity of proposed federal sctions
and the snvironmenty in which they oscour make
it difficnlt to devalop or recommend a single
method or approsch to cumulative effects anal-
ysis. In this chapter, we atiempt to provide
ingight into and general puidelines for per-
forming analyses. needed to determine the
environntental conssquences  of cumulative
effscts.  We assume the analysis has already
been ncoped, ineluding stipulating geographic
end time bonndaries (see Chapter 2), and that
appropriste data have iman gathered for the
paities
efmm(m%zpma}. Reforence is made,

when appropriste, to specific curanlative effects
analysis methods described in Chaptar 5 and
Appendix 4.

The analyst must ensuve that the ressurces
identified during scoping encorapess all those
needed for an analysis of cumulative effects,
The analyst must also eneure that the relovant
Mmmnmundmmmiywm

37

setions have heen i&mﬁﬁa&. As an jterative
proceas, cumnlative effects annlysis often jden-
tifies sdditionul repovroes or setions involved in
cuinulative effocts during the analysis phase.
In addition to confirming the resources and
setions to be conaidered, the analyst should
complets the following specific steps to deter-

mine the exvironmental eonssquences of the

awumulative effects:
sepisl | &
wmmm, and human come-

1w 8,

Datermine the m:
. significancs of cum

Modgy";: udd ahernatives 'o‘
et comaiaeoftaca. T

mandgament,

CONFIRMING THE RESOURCES AND
ACTIONS TO BE INCLUDED IN THE CUMU-
LATIVE EFFECTS ANALYSES

Even though scoping has identified likely
important cumulative effects, the anglyst
should include other important suanilative

effncts that arige from more detailed consider- -

Monitor the cumulative effects of
tha selected altsmativeand pdapt -

Thresholds and criteria Gie., levels ofacrept-
abls ehange) nsed to determine the significance
of effests will vary depending on the type of

an those used to deteimine threahold valuwa in
esonomie impact modeling, or qualitative unite
of measure such as the parveptions of vinitors to
a recreations] aren, No matter hiow the criteria
are derived; they should he directly related to
the relavant cause-sud-effect relationships,
The tritoria used, induding quantitative thres-
mammmmmmu
ihemumntdmumt

Determinations of slgnificance in an BA or

& sensitive jasue because the means to modily
eontributing sctions are often cutside the par.
view of the propoment agency. Currently,
ammmmmdmmwam

enlt issue hy improving their analyeis of his-

toricel trends - in  tesource and - scusystom

" condition. Bven where comulative effucts are

not deemed 1o be significant; better charasteri.
zation of historieal chaages in the veapurcs cun
lead to improved deaigns for xesource enhance-

‘ment. Where projected adverse effects remain

Ifit in dstermined that significant cuteule-
tivoaﬂichweuldwruamwhpw
action, the project prop avoid,

45

rainimize, or mitigate . adveree  effects’ by
mpdifying or adding alteruatives. The pro-
posent should not mﬂm k opportunities to
lative

effects are not zigmﬁewt The separation of
responaibilities - for: actions contributing to
cumulative effscts makes dasigning appropriate
mitigation especially difcult: In the case of the
hckawmlnﬂmtﬁnlmtm the Pederal
Pemaﬂxmm
1 devel:

accompanying construc.
tion of the highway would proteet valwed
resourses, ecosystenss, mdhmnmmmnimg
{see box). -

By analyzing the cause-and-effect relution-
ships resulting in cumualative effects, atrategies
to mitigate effects or enhance regonrces can be
developed. For each resource, ecosystens, and
kwwmwdmmhyhdml-
oping  constructive mitigation strategies is
determining which of the cauee-and-effect path-
ways resulls in the greatest effect, Mitigation
and enbancement strategies that foous on those
pathways will be the moat effective for reducing

cumulative effrots.

xmmmummbmmwmm
gats significant effects sfter they ncour. This
m&ght involye containing and clesning up a
apill; or restoring a wetland after it has been
dograded. In imost cases, however, avoidance or
mhinimization are more effective than remedi-
ating unwanted sffects. For exnmple, attempt-
ing to remove scontaminants from air or wateris
mchhutﬁwﬁvath&nmmﬁn;poﬂaxm
into an abrshed or watershed. Al
though such preventative approaches can be the
most {or only) sfisctive means of controlling
cumulative effects, they may require extensive
coordination at the regional or national scale
{¢.8., federal pollution control statutes).
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| UnitedStsts . . EPARegion3
Enviremmeéntal Protection Phillidelphia, PA

EXECUTIVE SUMMARY

This doeument is a preliminary draft of the Mountain Top Mining/Valley Fill EIS referenced i the
Notice of Intent published in the February 5, 1599 edition of the Fedural Register (64 FR5778,

Mountaintop Mining/
) - 02/05/99). ‘This is a "programmatic” EIS in that it evaluates broad federal actions such as the

Environmental Impact Sdepinof et oo A o il POl s dgnhices T s of o

"o consider developing agency policies, guidance, and coordinated agency decision-making

processes to minimize, to the maxinum extent practicable, the adverse environmental effects
to waters of the Unites States and to fish and wildlife resources affected by mountainiop
mining operations, and to environmental resources that could be affected by the size and
Ipcistion of excess spoil disposal sites n valley fills”

In the process of conducting this EIS, alternatives are proposed to address the issnes and concerns
_which initiated the NEPA action. In order to fully develop and evaltuate the alternatives, relevant
general and technical information were gathered together. Where data did not exist, studies were
initiated, whenever possible, to fill the information gaps. With suitable background information in
hand and resulty from the technival studies, the alternatives were evaluated and their social,
economis; and environmental impacts (ak.a. environmental conseguences) were identified. The
draft report is being issued for public review and comment. The preferred alternative will not be
. determined until the final EIS is circulated for review and comment.

The term "mountaintop mining," as used in this BIS generally refers 1o thrée different kinds of
surface coal mining operations (contour mining, area mining and mountaintop removal mining) that
result in the disposal of excess spoil in valley areas. These excess spoil disposal areas are known
as valley fills, This use of the phrase "mountzintop mining" contrasts with the SMCRA tferm
“mountaintop removal mining," which legally refers to a particular methiod of mining where a basal
coal seam is completely removed from one side of a mountain to the other.

During the course of surface coal mining, overburden is removed to reveal the underlying coal. The
overburden typically increases in volume during the removal process dus to broken rock. Asmining
proceeds, campletad areas are backfilled with previously removed overbuirden, butdueto limitations
on the steepness and height to which broken rock may be placed to achieve a stable slope, and the
steep topography of the region, excess spoil generally resulis. Hauling the spoil away to other sites
is typically not economically feasible. If by chance, the sctive mining operations are adjacent 1o
ahandoned mined lands, excess spoil may be used for reclamation of mine benches associated with
the formerly minied site, More frequently than siot, however, such fortuitous circumstances do not
exist and it is neocessary to construct vally fills to.dispose of the excess spoil. . These fills have
advantapes and disadvantages. One advantage is that the disposal area can be located very close to
the mining activities thereby minimizing hauling cosis. Mining operations that involve sequential
ridges receive an additional benefit from the valley fills in that filled ravines facilitate moving heavy
equipment from one ridge to the next. The valley fills generatly result in an increase of level land
and depending on the post mining Jand use, this can also be advantagesus. One major disadvantage -
of valley fills is that the process destroys the portians of streams #nd headwater areas they cover and
may substantially effect downstream portions of the watershed. :
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Executive Summary

The amount of excess spoil generated during mining is related to a number of factors including rock
typs (sandstons “swells” more than shale during removal and fracture) and mining method
{(mountaintop removal mining typically has the highest overburden to coal stripping ratio). Excess
spoil generation depends on other factors as well (mclndhxg topography) and, as such, the quantities
generated are very site specific,

Excess spoxl disposal capacity is a prime consideratiop in the evaluation of steep sloped sites tbr
potential mining projects, Physical or regulatory restrictions to excess spoil disposal may restrict
the type and extent of surface mining. Stricter requirements would favor contour operations over
area and mountaintop removal methods or might prectude surface mining of a site altogether. In this
case, underground mining becomes the only option for coal extraction. For shallow or thin seams,
tmdmgumnd mining is frequently not a viable alternative and, consequently, restrictions to.excess
spoil disposal may render some coal reserves nnmineable. ]

The study area selected for the FIS is a unique and richly diverse ecological environment extending
over portdons of West Virginia, Kentucky, Virginia and Tennessee. It is located within the
Appalachian Coalfield Region of the Appalachian Plstean physiographic province and Bituminous
Coal Basin. As the name implies, this reffion is known for the substantial deposits of coal that lie
beneath the surface. Physically, two factors must be coincident in order for mountaintop mining to
occur and for excess spoil to be generated: steep tarrain and sufficient contiguous coal reserves
located close enongh to the fops of mountains and ridges to justify lacge scale mining, Tn West

Virginia, thisclose combination exists in the southern half of the state and is most frequently aligned -

with the existence of the Coalburg coal seam. 1n Kentucky, Virginia and Tennessee, this combination
of factors also exists but delineation is not quite as simple because of more complex geology. The
boundaries of the study area described above were dictated by the presence of valley fills or the
potential for this methed of spoil disposal mfhaﬁmn'e

The study ares is unique in the world because characteristically northern species coexist with their
southern counterparts, and thus boast enormous richness and diversity. Individual watersheds and
mountain peaks within the Appalachian ecoregions have buen isolated for millions of years. That,
in combination with relatively mild environmental conditions, has provided a perfect setting for the
evolution of unique species of plants, invertet , salamanders, crayfishes, freshwater mussels, and
fishes. These species include & great nurnber of organisms, including terrestrial, aquatic, and plant
specm,whmhaxesqaparwdbyﬁmAppdachmmchons(Smnetaqu%O) Tn fact, the southern
Appaiachmnsbmst:hnnahestsﬂammdufauminth&wcﬂd (Petranka, 1999, Stein et al.,, 2000).

The Appalachian wm‘egwuiorests,whmh«:ovarss percent of the study area, represent a forest type
that was once widespread in the northern hemisphere. These rich deciduous forests have been
profoundly altered over the past few centuries and are becoming increasingly threatened. Cove
forests tend to dominate the steep-sided, mesic (relatively moist) hollows while pine-heath
communities dominate the more xéric {dry) ridges and peaks. Various oak forests dominate the flats
and more open siapes that are intermediate between mesic and. xerlo conditions. The mixed
mesophytic forest of the Appalachian coal fields supports one of the richest floral, breeding bird,
mammal, and amphibian communities of any upland eastern U.S. forest type (Hlinkle et al., 1989;

Mountaineap Mining / Valley Fill KIS E8-2 Protpinery Drajt - Jusswsry 3001

Executive Summary

cited in McComb et al., 1991). It has been desoribed as "the most biologically diverse etosystem in
the sotitheastern United States" (Hinkle et al, 1993). Purther, West Virginia is considered the
primary companent of 2 major geogrnplnc area of importance to nsomapxcal migratory song birds
inthe Nmﬂmast.

I about mountai mmingopmnsoccunedm!wmw% both in the
medm,bythe Federal agencies, mdmmﬁmafmm&ed litigation related to the subject. An
interagency forum in 1997 hosted by EPA, called the Federal Regulatory Operations Group, or
FROG was held and an intéragency working team-was formed by OSM, EPA, COE, and FWS in
sarly 1998, ‘Several studies were desigried to prepare a consistent fill inventory, look at stream
impacts, fill smbﬂxty,andevaluanetegnlmrypmgmmmemmsmmes mmsﬁgatxorsand othernmnng

 program requirements.

Press coverage of public issues with mountaintop mining stzfmd beginning in August1997, in
television, periodicals, and newspapers, including U.8. News and World Report, ABC's "Night Line”
program, as well as the Charleston (WV) Gazetie, Washington Post, New York Times, Lexington
{KY) Herald-Leader, and Louisville Courier-Journal, In 1998, OSM initiated oversight activity
evaluating how the West Virginis, Kentucky, and Virginia SMCRA-delegated programs were
approving coal mines that proposed not to restore to "approximate original contour,” whichresyited -
i more numerous and larger valley fills. EPA, began utilizing the CWA euthority under the Section
402 (Nationial Pollution Distharge Elimination System permit) to object to the size and location of
valley fills bacause of impacts to streams.  EPA also began to evaluate the applicability of the
existing framework under the COE Nationwide versus Individual Permit duithority under CWA 404, -

The notification by citizens and the West Virginia Highlands Conservancy of the intent to sue the
State (WVDEP) and Federal (COE) government in West Virginia oconrred in early 1998. Litigation
ensued in July 1998 [Bragg, ot al. v. Robertson, etal,, Civ. No. 2:98-0636 [S.D.W. Va). Generally,
the lawsuit concerned sllegations that valley fills associated with surfiace coal mining operations
result in the foss and dagradation of West Virginia streams, and that the Clean Water Act (CWA)
and Surface Mining Control and Reclamation Act (SMCRA) wers being improperly applied. The
plaintiffs arguedthmbammntpmmceofvaﬂe;yﬁl}ib& both individually and cumulatively, caused
more than & minimal impact to the "waters of the US." Under the CWA, activities causing more than
a minimal impact are not eligible for 8 Nationwide or General Permit under CWA Section 404, but
must apply the more tigorous standards imposed under the CWA 404 Individual Permitting procéss.
As part of this elaim, the plaintiffs alleged that the COE also violated the National Envitonmentat
Policy Act (NEPA), by failing to anslyze the adverse and cumulative environmental impacts of
valley fills and surface mining activities in West Virginia. InDecember 1998, the plaintiffs and the
COE, EPA, OSM, FWS and the WVDEP agreed 1o settle the CWA pottion of the case. The
settlement agreement covers two primary objectives, which are increased scxuimy of permits
involving valley fills and performance of an EIS

Tosid in the objective of increased scrutiny of permits, a Memorandum of Understanding (MOU)
Among the USOSM, USEPA, COE, USFWS, and WVDEP for the Purpose of Providing Effective
Coordination in the Evaluation of Surface Coal Mining Operations Reguiting in Placement of Excess

Spoil Fills in the Waters of the United States establishes a process for improving coordination i the
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Executive Summary

review of permit applications. The entire MOU is provided in an appendix to this BIS. The signatory
agencies entered into the agresment with the goals of enhancing cooperation and communication in
order to ensure compliance with all applicable federal and state laws, improving time lines and
predictability of the permit process, and minimizing adverse environmental impacts from' sutface
coal raining operations resulting in placement of excess spoil fills in the waters of the United States.
The experience of the agencies resulting from the increased permit scrutiny have been considered
in the development of this EIS. Mauy of the efforts in this so-called "interim permitting” period
identified areas where the agencies, the regulated community, and the environment would benefit
from coordinated or clarified procedures, better baseline data collemon, improved analysis of
potential impacts, and different sequence of processes.

A sepnmﬁe but related investigation was initiated in June 1998 by West Virginia Governor Cacx]"

Underwoed. Governor Underwood created a task force to study the effects of moumammpmmmg
The task force was orgenized into the following three committees:

1) Impact to the Economy ) ' \7
2} Impact on the Environment .
- 3) Impact on the People

Theﬁnﬁngsofﬁg&zkfbmewmpubﬁshedin%cemb« 1998, Themcumméndaﬁwsiﬁcimd' .

i ﬁwmdfmmxesmchon!hemkonmenmlmdmmmiceﬁemof .

mountaintop mining.
i Establishment of amoﬁwmmgxﬂmthempwtofmounmnmpmwalmmng
on people.

Establishment of a nationwide stream mitigation policy.

Discontinuing of fish and wildlife habitat as a postmining land use (PMLU).
Development of commercial forestland as & preferred PMLU. i

Rigorous enforcement of existing regnlatory requirements, including water quality
and approximate original contour (AOC) guidelines.

—

In preparation for conducting the EIS, the agencies invited comments and suggestions on the scope
of the analysis. Many peaple took advantage of the opportunity to participate in the public mestings.
The public was also invited to provide written comments. Six hundred foity-one peaple provided
verbal statements at the public mestings while ninety-five written comment letters were submitted.
Scoping mestings were held in Summersville, Charleston and Logan, West Virginia, on February
23,24, and 25, 1999, respectively. Concerns expressed mmesepubhc scoping meetings described
economic and social impact concers; policy and regulatory review issues; EIS process quasdons,
and a broad range of environmental impacts associated with mountaintop mining/vatley fill
operations. Significant aguatic, terrestrial, and community impact concerns were raised during the
scoping sessions heid for this EIS, lsmwsofcommexpzmwd in public comments received by the
EIS Steering Committes during the scoping process have been summarized into the fol!ﬁwmg
aquatic, terrestrial, and ccmmmnty impact issues.

Aquatie Issues

Mountaintop Mining / Valley Fill KIS ES-4 Prelioinary Draft- Janscsry 2001

Executive Summary

Issue I: Stream loss and adverse surface and groundwater impacts from valley fills and other
mountaintop mining operations.

Issue 2: Ability of mined area reclamation practices to restore stream habixaf and aq:zattc .
Sumctions tmpacted by mining.

Issue 3: Effectiveness of compensatory mitigation projects to make up jbr loss of stream .

. Lok and g 2 Hogsaridi, R }

Issue 4: Protecting watersheds from cumulative effects of mountaintop mining/vatley fill
gctivities and other land disturbances.

Terrestrial Issues ]

Issue 5: Concerns that current mountaintop mining reclamation practices introduce and

incregse exotic and invastve plant species.

Issue 6: Effects of meuntaintop mining and resulting deforestation/forest fragmentation on

- plants and wildlife, including unique/endangered species, and on blodiversity and

sustainability,

Community Issues

Issue 7: Effects of blasting on homes, water wells, and quality of l(ﬁ.

Issue 8: Potential healthrisks q{aﬂ;bameémmdfw  fom bzmng and other mining operations

Issue 9: Effects from mmmop mining on flooding of downstream communities

Lssue 10: Valley fill stability.

Issue 11: Ability for reciaimed mined land to prowdc an econom:c or social bmtf t to coal

ﬁzld communitz‘es
Issue 12: Efﬂ’ém of Mining on Scanery and Culturally Significant Landscapes.
Issue 13: Economic Impacts of Reducing Mining

" Issue 14: Envirowmental Justice

A programmatic review process was undertaken by the agencies shortly after the scoping process
mcmp%dmoﬂa»wms&mummmwherempmvmmw\ddbemdg and
spemﬁcpmgmmmanc actions were formulated to address the identified concerns and problem areas.
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Rebsota Hanmer To: Mary Josie Blanchard <MBLAN RE.GOV>
ce: mrobinse@osmiegov, clady_t ws gov, Willlam
01748/ U818 PN  Hoffmen/RANISEPANISGERR, Rich :

IV, Alternatives asace.army.mb, mwmmvﬁ'us

rotnay.Lwoada@irdor.
Subject: Re: Did the status reports go out yet?fly

Tt should be noted that no akternative has been identified as a preferred alternative at this time, The T ' working
! : " e MTMAF exeoutive summary did not go out. Ruse Hunter and | wate on last minute drafting
pmfmedalaamanveandﬁnaiwofmommmdadmﬁonitmsmnmtbedmninedmﬁxtheﬁual - -but we recelved calls from David Satterfield in the Govemor's office saying that the WV Leemﬁvétendg's

EIS is circulated for public review and commient. y were really upset that we were bragking our agreemant not to issue the E18 without completing alf the
) : studiss. The Governor's office felt caught in the middle. We went back and forth a couple of times to tty

and explzin the difference betwean the EIS and the status reports we were working on, Howsver, with the
shottness of ima, it has been impossiblz t have a productive exchange of viows, Given this, 1 told Mr.
Satterfield arcuind 8:30 pm that EPA would not Isstie anything until we had had 8n apportunity to taik
through the "don't release anything” issue with the Legisiative leaters. (We nead 1o rendezvous before
setting up a meeting.) That msans Brad Campbel won't sign a istier trensmitting the status report before
he leavas his office tomanow, unfess Russ Hunter can achieve a mirecie.

} regretwe had to do this, espaciall in view of Bl Hoffiman's hard work and the great input and editgrial
support we have been getting from O8M and otherggencies. We did send the Januaty 18 dra to the WV
. Govemor's office and to Sen. Jackson but | don't know that the people who reacted so strongly ever

oyr product. .

Yau wil recall that Sen. Tomblin and Speaker Kias sant us a lstier in December asking us not to issue the
draft EIS prior o completion of the technical stugies, Brad Campbell responded on Jan. 2 and said the
following: :

- - *To respond 1o your request...the participating agencies have decided that in fieu of releasing &
) DEIS in January 2001, the agencies will prepare a status raport for releass In early o mid-January 2001.
The status report will not affect the ongoing process for completing the DEIS, snd wa will continue seeking
comments from the public snd affected constituencies on spaciic technical studies 25 they b
avallahla. A revised schedule for relgase of the DEIS will ba provided o you and the public ance the
mmmmmmmmwmwuwmmmr

teante hed in ngton in the late afternoon {202 260-4470) ¥ anyone wanis to discuss
| this with me, and | wil ask Bill H. to setup an EIS Steering Committee call. PS, everyone, we really need
to come to closure on th plan and metable for the macroeconomis study.

Chaears, Rebecca

EXHIBIT 4
Maursaintop Mining/ Valisy Fill EIS v ) Profiminary Dragt ~Jowuary 2001
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STy, ‘
Y . B UN for EPA’s Office Research and Development, as part of the Mid-Atlantic Integrated Assessment
% : ms"‘mmmm'm‘u'?}' ROTEGTION AGENCY  (MALA). The purpose of the study was to show how the types of birds foumnd in the ares indicate
. 1680 Arch Street its ecological conditions. ‘The highlands study area covered central and westem Petngylvania,
%, M ' Philadelphis, Pennsylvania 19403-2020

Dear Citizen:

Immﬁngyouagmnmmmupdmmmmmmtﬂimpmmmm(mﬁ)
which four Federal agencies and the State of West Virginia are preparing on’ mountsintop
mining and valley fills, The four Federal agencits are EPA, the U.S. Anmy Cotps of Enginieers,
the U.8, Office of Surface Mining and the U.S. Fish and Wildlife Sarvice. The Division of
Envirotimental Protection is the lead agency for the State of West Virginia, and we have
established cooperative activities with the Kentucky and Virginia surface mining and
environmental programs.

. It was our intention to publish the draft EIS in December 2000. Regrettably, it will not

* be possible to publish the documnent at this time because 4 faw of the technical studies, o
particularly the economic study of mining restrictions, are still incomiplete. Instead, the agencies
have prepared 4 status report to provide a snapshot of the Federal and State initiatives that have
been undertaken to date, and to describe work remaining before the draft EIS can be released.
AuEmmwSummaryhighﬁglﬁngmﬁndmywm&eSmR@mhm& The
IongermporthllbemadewmlableonEPA‘smbpagea! £D8.5¢ ) 0
later date. .

Mmiwee&wmpeﬁsﬁathavebmmmﬂmﬁmmmlwkhwhdngmm
amnnonmchm;bmthempmofﬂmﬁngbmmmkmmmmmpmmmgm
vaﬂeyﬁliamAppﬂudﬁmﬁ)msthamm ’n:gﬁmtrcport, P : 5

mmmmmsmmgm),m@ﬂmmmmw“mmof
“enormous biological diversity and 4 ceniter of richness and rarity in the United States.”
According to this study, “Southern Appalachia forests represent the last Arnerican stronghold of
& forest type once widespread in the northern hemisphere.” The only other similar surviving
area is in eastern China. mmmmmmmofmemmzomwmm
areas in the continental U.S., 87 stand out as “hot spots™, harboring 10 or more vulnerable or
imperiled freshwater species. These hot spots are concentrated in the southeastern U.S., in the

- Tennesses, Ohio, Cumberland and Mobile River basing, with the upper Clinch River on the

. Virginia-Tennssses border surpassing all other areas (48 imperiled and vulnereble fish and
musse] species).

Customer Service Hotling: 1-800-438-2474

- all of West Virginia, and western Virginia, According to the project summary, the Penn State

studies found thet only 16 and 27% of the highlands is in excellent or good scological condition,
Further “Sites in good or excellent ecological condition were usually associated with an average
of 87% forest cover” and “Sites in excellent condition had a taller and more closed tree canopy
{a mature forest) than sites in good condition.” The mountaintop/valley study area contains the
mmpmmzonfsmmwmllmwgmdethmn&nouminmeM&Aﬂm
Highlands.

Thank you for your continued interest in the mountaintop mining/valley fill issue. Public
participation is an essential part of the EIS process, and your continued interest and involvement
are much appreciated. Should you have any questions on this topic, or on the agencies’ findings
to date, please contact Bill Hoffiman at the shove address. Bﬂlcanalsobeoomamdataﬁ)

.814-2995 or at Homnm.wmiam@epa OV,

Sincerely, ‘ ,

Bradley. M Campbell
Regional Administrator. -
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Mountaintop Mining/Valley Fill Status Report
Executive Summary
January 16, 2001

Introduction:

Surface coal mining in Kentucky, Tennessee, Virginia, and West Virginia is conducted by a
variety of mining methods and in different topographic settings. Surface mining in the steep
slope areas of these central Appalachian coalfield states is referred to as “mountaintop mining.”
Typical surface coal mining removes soil and rock (called spoil or overburden) above the coal
seam, and 2 portion of the overburden is returned to the mining area to reclaim the site. In steep
slope areas, beeause the solid rock material over the coal searn increases in volume when it is
broken, it is not possible to retumn all of the spoil to its original location after mining. The -
portion that can’t be returned to reclsim the mined area s called “excess spoil.” . In steep slope
Appalachia, excess spoil is often placed in valleys adjacent to the mining area. Thus, excess
spoil disposal ateas are often called “valley fills.”

Concerns over the fmpacts from mountaintep mining/valley fill operations in Appalachia have
been the topic of much discussion in the media, the courts, and at the State and Federal level.
Widespread national and local media coverage of public issues surrounding these operations first
surfaced in August 1997, Teams consisting of siaff from the Environmental Protection Agetcy
(EPA), Office of Surface Mining (OSM), Ammy Corps of Engineers (COE), and the Fisb and
Wildlife Service (FWS) were formed i early 1998 to address concerns voiced over these types
of minihg operations, Later it 1998, several citizens and the West Virginia Highlands
Conservancy susd the West Virginia Division of Environmental Protection (WVDEP) and the
COE, The suit alleged that valley fills resulted in the loss and degradation of streams, and that
the Clean Water Act (CWA) and Surface Mining Control and Reclamation Act (SMCRA) were
being improperly applied. The four federal agencies and the WVDEP agreed to a partial
settiement of the suit in Desember 1998. The agencies agreed to prepare an Environmental
Impact Statement (BIS) to consider new guidance and policies to minimize the adverse impacis
of mountsintop mining and valley fills. The agreemnent stated an intent to complete the EIS
within a two-year time frame. The agencies also agreed to increase scrutiny of new permit
applications for mining and valley fills until the EIS was completed. Permitting
reguirements for fills in watersheds greater than 250 acres are more rigorous under these interim
procedures.

The EIS process initiated by the agencies included a review of existing information regarding the
economic and envitonmental impacts of mountaintop mining and valley fills, and meetings with
various academic experts. Certain data wes found to be either lacking or inadequate to address
all EIS concemns, and a rumber of 2ctions (studies and forums) were initiated to address these
data gaps. Concurrently, the agencies evalusted programn requirements under the various Federal
and State laws and regulations, and assessed possible areas for improvement.

In December 2000, the agencies conctuded that the draft BIS could not be published within the
original two-year time frame because the technical studies, particularly the econoniie study of
mining restrictions, were still incomplete. Because of the delay in completing the draft EIS, the

2

agencies propared a status report to update the public on the Federal and State initiatives that
have béen undertalkien to date, and to describe work femaining before retoase of the draft EIS,
The following monmmmaﬁzesthchighﬁmsofﬁmm mpan, wbnulwnilbe mede
available on EPA’s mountaintop mining web page at www.eps,gc

date.

Key Findings of Agency Initiatives:

! Thgmvmmyofﬂlhpmﬁmdﬁme1985mz!ndessssxvaﬂeyﬁllwmpasedmthems
study area (4,421 in Kentucky; 945 in West Virginia; 439 in Virginia; and, 53 in
Tennessee). Only 4,057 of these proposed fills have been constructed as of late 2000.
This inventory indicates that the mejority of valley fills proposed are in watersheds
draining areas less than 250 acres in size. In Kentucky, 81% of fills were in watersheds
smaller than 75 acres; 14% were in watersheds between 75 and 250 acres; and 5% were
in watersheds larger than 250 acres. In Virginia, 70% of fills were in watersheds smaller
than 75 acres; 26% were in watersheds between 75 and 250 scres; and 4% were in
watersheds larger than 250 acres. In West Virginia, 59% of fills were in watersheds
smaller than 75 acrés; 34% were in watersheds betweéen 75 and 250 acres; and 7% were
in watersheds greater than 250 acres. In Tenneassee, 79% of fills were in watersheds
smaller than 75 acres; 19% were in watersheds between 75 and 250 acres; and 2% were
in watersheds greater than 250 acres.

/ The agencies’ experience with permitting indicates that mining companies can do more to
avoid filling long stream segments. As part of 2 consent decree, WVDEP adopted new
rules for minimizing the placerment of fill in stream valleys. -Since the December 1998
Settlement Agresiment, 46 permits in West Virginia were approved to place fill in streams
in watersheds smaller than 250 acres.

i Using a hydrologic technique developed by West Virginia to establish the ephemeral
- point in a stream, the tining technology team found that limiting valley fills to the

ephemeral stream segment caused significant or total foss of the coal resource for 9.0f 11
mine sites studied, when compared to original minfng plans. Al of the coal resource was
tost for 6 of the 11 mine sites, As this was a limited study on 2 small population of
imining sites; & broader study is being undentaken for the EIS to evaluate the economic
effects of limiting valley fills to various watérshad sizes (35 acres, 75 ncres, 150 acres,
and 250 acres). This study is still underway, and no results are available at this time.

f An extensive technical review concludsd that valley fills are generally stable and massive
failures are tare, Only twenty documented fatlires oceurred out of more than 4,000 filis
constructed sinice 1982, While fill failutes are costly to repair, no Joss of life vor
significant private property damage have resuited from these movements,

I Hydrologic modeling studies of selected fifls found that peak storm water flows are
shghﬂyhmlmdurmgmdaﬁumm ‘Whether or not increased peak flows results in
ﬁm&ngmmmﬁwmm»spedﬁcmﬂysis. The agencies continue to assess the
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proper level of flooding analysis required for permit applications and approvals.
Preliminary hydrologic results from a separate field study indicate that ninoff and ground
water appear to be stored in valley fills. The study, to date, appears to show that fills tend
to increase the base flow of the streamn and decrease the peak flow duting a storm event.
Water temperature in streams in fiiled watersheds was less variable than in unfilled
watersheds. Substrate material was generally finer in strearns in filled watersheds
compared to unfilled watersheds. .

/ The studies for the EIS have evaluated the function and value of headwater streams in
steep slope Appalachia. At an EIS-sponsored symposium, scientists reported that
headwater streams are extremely important to the health of the entire aquatic ecosystem
downstream. Biological sampling in West Virginia found aquatic organisms in the
uppermost reaches of watersheds, even in “ephemeral” stream zones which flow only asa
result of rain or snow melt. Ephemeral/intermittent and intermittent/perennial boundaries
wmalsofmd:obcmmmmmpomts(ie in sraller watersheds) than previously
thought. Studies conducted by EPA showed impairment of aquatic organisms below -
valley fills, which may be the result of adverse water quality changes. Monitoring
protocols were also developed by the agencies to improve chemical and biologioat data
collection and assessment at mining operations.

! A sy i bled ecological and stream restoration experts to explore aquatic
resourcs re-creation on mine sites. Although opportunities exist to reshape mining land
forms to a more patural configuration and to incorporate state-of-the-art stream
restoration methods in mining reclamation, it is difficult to reconstruct free flowing
streams on or adjacent to mined sites. The difficulty results from the inability to capture .
sufficient groundwater flows necessary to provide a constant source of flow for the new
stream. Only with careful and potentially costly planning and implementation will flows
be sufficiently captured such that a new stream can be created on the mined site.

1 Many published studies report that West Virginia and the Appalachian Highlands are - -

characterized by some of the best forest habitat in the United States. Loss of forest
habitat and/or forest fragmentation, because of mining or other man-made disturbances, is
a national, regional, and local environmental concern, In studies conducted for the EIS,
researchers examined plant succession on reclaimed areas, soil health on mined sifes, and
effects of mountaintop mining/valiey fill operations on herpetiles (¢.g., snakes,
salamaném,ﬁnp,m),bxrds,mdsmﬂmamals Researchers found that surface
mining significantly alters terrestrial ecology. Plants and wildlife that require forest
habitats are replaced by those that inhebit grasslands. Fragmentation-sensitive bird

species such as the cerulesn warbler, Louisiana watsrthrush, worm-eating warbler, black-

and-white warbler, and yeflow-throated vireo will likely be negatively impacted as forest
habitat is lost and fragmented from mountaintop mining/valley fill operations. In
addition, the studies found that the natural return of forests to mountaintop mines
reclaimed with grasses under hay and pasture or wildlife postmining land uses ocours
very slowly. Full reforestation scross a latge mine site in such cases may nat occur for

hundreds of years, State-of-the-art soil reclamation techniques and tree plantings would -

4

be necessary to more quickly establish forests and counter the effects of forest
fragmentation on wildlife.

Eveni before the Environmental Impact Statement, the West Virginia Governor's Task
Foree focused on the need to restore forests after mining, both for eavironmental
purposes and as an economic resource. In technical studies conducted for this EIS, soil
scientists and foresters examined State and Federal regulations, policies, and practices;
relevant scientific Literature; and talked with soils ad forestry experts to assess the
effectiveness of current reclamation practices to promote the growth of trees on reclaimed
mined lands. The study determined that reclamation with trees has not been particularly
successful. However, the stody also concluded that state-of-the-art reclamation practices
exist that could create mine soils that are superior to native soils for gtowing tress. West
thmaadop%dncwmlmfmmmdﬂfomymrpmhng&msm&—ufﬁm
reclamation practices,

The EIS process involves avaluating ways of addressing cumulative impacts from
multiple mining activities in the same watershed. The more headwater streams in a given
watershed which are filled, the more difficult it will be to protect the aquatic ecosystem
downstream. Tbesamepmntmbemdeofhaddmbmeeandfmmﬁagmmﬁm
Regmsnons require cumulative impact assessments in connection with approval of new
mines. However, the assessment of cutnulative impacts has not been rigorous.

The Mining and Re¢lamation Techmlogy Symposium included presentations on mining
techniques, equipment selection, mining cost analysis, coal market forecast through 2020,
and panel discnssions on alterative reclamation possibilities, approximate ofiginal
contour, and post-mining land use. Presentations by mining companies indicated that the
potential for new investment was highly dependent on the price of coal.

A nationwide study of surface-mining blasting complaints undertaken as part of routine
OSM oversight characterized the nature of blasting complaints received in a one year
period. Within the BIS study area, the vast majority of the 637 complaints Jodged pertain
to annoyance (76 percent), followed by vibration damage (33 percent), water wells (14
percent), dust and fismes (4 percent), and flyrock (2 percent). Following investigation of
the 637 complaisits by the state regulatory authorities, only 59 of the complaints resulted
in violations of the approved regulatory programs. Another EIS chartered study
monitored 11 surface mining biasts for the incidence of respirable dust and fumes from
incomplete combustion. The monitoring generally found that neither measure pused .

- hazardous levels beyond 1000 feet from the demnaﬁcn.

In April 1999, EPA,COB,OSM FWS, and WVDEP entersd into a Memorandum of
Understanding (MOU) to enhance copperation and communication among the agencies in
order to ensure complisnce with all spplicable Federal and State laws, improve timeliness
and predictability in the mining permit process, and minimize adverse environmental
impacts from surface coal mining and valley fills. Progress has been made, bist full
implementation has not ocourred, The agencies will contimue to work together to:
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~ enhance coordination between Federal and state agencies to address Endangered Species
Act concerns earlier in the permitting cycle;

- improve coordination of public participation requirements for both SMCRA and CWA
programs by combining public comment requests and hearings wherever possible;

-use'the SMCRA permit application process to provide information that can satisfy
applicable CWA and National Environmental Policy Act responsibilities;

- develop water monitoring protocols for use by applicants for Iargm‘or multiple-valley
fill permits that, when implemented, will fulfill SMCRA and CWA mquemcms, allow
better permitting decisions, and improve assessment of aquatic impacts;

mmamcmréinanonamnngﬁmagmdesmaddmsﬂmdmgpotenmlﬁommﬁce
mining; and

- develop unified gridance on the sypmpﬁatetygm of compensatory mmganon
. Because of inconsistent stase approval of post-mining land uses justifying non-AOC

reclamation, OSM issued a national policy spelling out what lands uses were appropriate

and the type of demonstration required by SMCRA  for approval.
Alternatives to be Evalnated in the Draft EIS:

As the stated purpose of the EIS is to “consider developing agency policies, guidance, and
coordinated agency decision-making processas to minimize, to the maximum extent practicable,
the adverse environmental effects to waters of the United States and to fish and wildlife resources
affected by mountaintop mining operations and 10 environmental resources that could be affected
by size and location of excess spoil disposal sites in valley fills,” the agencies formulated
alternatives for the draft EIS that evaluate changes to the current restrictions on mountaintop
mining operations in varying degrees. The alternatives use watershed size as a frame of reference
as described below. This is considered a definitive and practical basis for comparing the
econcsnic and environmental consequences among the regpeetive altemnatives, A preferred
almanvemﬂnm%demmimdmﬁﬂmdmﬁ%hubmmulmdfcrpnbhcmewmd

. public comments have been considersd.

. Alternative A is the baseline altemative, which reflepts agency policies, guidance, and
decision-making processes in effect prior to the December 1998 settlement agreement
between the plaintiffs aed the COE, USEPA, USOSM, USFWS, and WVDEP. Pre-
settlement conditions are how agencies may have continued to.operate their regulatory
programs if there had not been a lawsuit. This altemative also reflects the environmental
consequences that would be expected to ocour if the agencies were fo revert back to
presettlement programs should the current Rederal Court mling in Bragg v. Robertson
(Bragg, Civ. No. 2:98-0636 $.D. WV) be overturned. Under this alternative, fills would

[
not be restricted 1o any particulsr stream segment.
¢ Alternative B would restrict fills to the uppermost reaches of the watershed, and

recommend improvements to other baseline regulatory programs governing mountaintop
m;ungopmons. Farsmdywrpuses, the watershed size being evaluated ranges from 0
to 75 acres

. Alternative C would authorize the placement of fill further downstream, possibly under
the Corps of Engineer’s CWA Section 404 Nationwide Permit Program, provided certain
fill minimization are met (such as AOC Plus Fill Optimization snd/or
Section 404(b)(1) avoidance tests). For study pusposes, the watershed size being
evaluated ranges from 76 to 250 acyes,

"+ Alternative D is similar to Alternative A in that fills would not be restricted to any

particular stream segment, but it differs suhstantially from Altemative A in that many
new programmatic actions would be implemented to reduce the aquatic, terrestrial, and
comuitnity impact concerns raised during the scoping process. Alternative D refleots

_most closely the restrictions on filling that have been used during the interim permitting
process under the 1998 Ssttlement Agreement.

A mumber of specific progranimatic actions have been developed to address aquatic, ter 1
and community impact concerns raised during the scoping sessions held for the EIS. None of
these actions, which ars listad in the full status report, will be selected for implementation until
they have been fully evaluated in the draft BIS.

Pending Initiatives:

I A study of the econotnic effects of restricting mining by watershed size (35, 75, 150, and
250 acres) is underway. Results will show the impacts on tax revenues, utility prices, as
well as direct and indirect mining emaployment. The anticipated costs for implementing
government actions for each of the EIS alternatives is also under evaluation.

/ A study designed to assess the impacts of histeric, current, and potential mountaintop
removal mining on land uss and development patterns in West Virginia is riearing
completion. Using a combination of remote sensing and geographic information system
(GIS) based analysis, the study will show the market need for flat land based on
proximity and demographics. A catalogue of actual versus proposed post-mining land
use for past mountaintop removal sites will be presented.

| - A futare mining study is underway that will use GIS, oombmedwﬂhmminﬁengmemng
principles, to show areas of potential mommtop surface mining in steep slope
Appalachia. :

i A GIS-based modeling effort is being catried out independently by the Canaan Valley
Institute which includes assessing the cumulative impacts of present and future mining on
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amajor-watershed basis. The results of that effost will be useful for the cumulative
impact section of the BIS, Land use ¢hanges will be modeled using specific
environmental indicators, such as percent hieadwater streams impMed, degree of forest
fragmentation, etc.

i A Groundwater Hydrology Workshop was held which involved discussions of the
requirements for baseline data collection, hydrologic consequence analyses, and typical
hydrologic impacts related to surface mining, Findings and conclusfons from the
workshop will be published on compact disk in the next month,

! SmphngufﬁshpapuhnemmddivaﬁwommmdonsmmbwmmeVugim
and 1 in Kentucky. Data analysis is ongoing.

1 Additional modeling of storm runoff effects on downstream water levels is underway to-
assess reclamation configurations of AOC + and reforestation ground cover. A site in
Kmmckymﬂbemdeledumm“dmmgmming’ scenarios as well.

/ OSMcommwnedmommhs&uﬂwswwdummecﬁ‘ectofbhmgmmkmd
non-traditional residential construction. The studies may not be completed before
issuance of the draft EIS, bm:esulmahouidheavailnblepnorﬁopuhhcammofﬂxﬁmi
EIS.

/ Stream chemistry samples were collected by WVDEP mine inspectors at the sams sites
used in the completed macroinvertebrate analysis, Stream sampling began in October,
1999 and results are available through May 2000. This sampling is expected to continue

through January 2001. Quality assurance/data verification reviews will be conducted and

a report is anticipated o be available in Spring 2001.

/ Macroinvertebrate and water quality studies were performed in several watersheds
located in both West Virginia and Kentucky 1o assess the impaet of mountaintop
mining/valley fills on aquatic resources. ‘While the results have been published for the
studies conductad in West Viiginia, the results in Kentucky are not expected to be
available until Spring 2001.

Conclusion:

This summary was intended to update the public on the Federal and State initiatives that bave
been undertaken since the December 1998 settlement agreement, and the level of effort that
mmwbemmplemdpncrmmemmofadmﬁmmmbyw Amoredmﬂed
report will be ptaced on EPA’s mountaintop mining web page at www.epa.go

a later date, Forﬂnihermfmmaﬁon,plmcomm William J. Hoﬁ'manatexﬂm(zls) 814~

PRy e wilam Hotiman
ol
‘; > OH/28/01 09:12 AM-

To: Cindy Tibbott@fws.gov
Sublant: Re: MTMIVE EIS cumitstive impact ]

Jenniter- After glving it some thought- | tend 1o agree,
Cindy_Tibbott@fws.gov

© Cindy_Tibbou@pws.go Ter "Swimp, Jennier M.” <jstump@GFNET.com >
v [ mna«mmmmswnxs@m, *Kogelmans, Withelm

08/26/01 10 QUCHIP™" < whkogeh com>,
2 0:88 AM . hendel@assop.nitgers.ady, Dave_Densmore@tws.gov,

" Daniel_Remsey@fws.gov
Subruct' Re: MTM/VF EIS ik impact

#i Jennifer,
Thanks for sending out the 1mdaaspe assassment plan for commant.

I am very concerned about: running all of the Alternatives without a O% '
r +' io, for the following reasons: .

wit.h all due resp to ger's ch, re-establishing mtive hardwood
forests on reclaimed mimes is still experimental., We don't know what the
loug-tem success will be.

Bven if hazmrood forests can be re-eatablish&d it should be ﬁ.ntuicivnzy
obwicus that thay'll ba & drastically different ecosystem £rom pre-mining
£ for ions, if not thousands of years, until leaf litter
builds up, “af v and herb ug plant community develsp, and
tydrologic conditions cn:n re-astablish themselves. "Forest recovery" in
your scenarios implies that we'ras getting back ewactly what we lost.

The irdustry Nas shown a lot of opposition to implementing Burger's .
recommendations. If they completely balk at widespresd implementation {(to
the 50%, 75%, or 100% level), then we have no representation that will
depict the impacts of each valley £ill restriction slternative.

Hest Virginia talks of the need for the flat areas created by mines for
ial devel i purposes. This almost certainly conflicts with a
75% and 100% ref tation ie, and p ¥ even 50%.

"canteupormem reclamation® is sort of an oxymoren when we're talking
about .trées. If most of the mining impacts hdppen in the next 15 years or
8o, it will ba 40+ years beyond reclamation until we have pseudo:“forest
revery®.

Therefore, I recommend wa run a 0% forest recovery for each Almrnative.

."Stump,
Jemmifer M. To:
<jetunpRGENET nioindy tibbottefws.gov'"

EXHIBIT §
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.coms ’ <oindy tibbottefws.govs

- T MEILLYIAYM HOFFMAN'
06/06/01 <HOFFMAN  WILLIAMSEpamail . epa.gov
02:58 PM », "Kogelmann, Wilhelm
\"C‘hip\"}"

decisions. com>
Buh'juct: M'm/\m BIS
cumulative impact assessment

<<approach.wpd>> As we discumsed, the attached file outlines cur approach
to the landscape scale cumulative impact study for the MTM/VF BIS. We are
developing a separate f£ile outlining data coverages that we are planning to
use. We are in the beginning stages at thie point. We waloome comnents and
suggestions for improvement. Thank you, Jermifer Stump

(See attached file: approach.wpd)

approach.wpd

nm" vm 4 on Wednesday, August 15, 2001 as a working draft for intemal interagency
i i i ies of the EIS steering team. The problems/recommendations

contained isauxis dwmnmhmnotbmccnﬁmd amdmdwmmm;tmmmmekmmw
agencies.

4 Streams- Direct Loss of Headwater Streams

. Problem;: ‘EIS studies have found that hundreds of miles of headwater streams have alraady been

lost to valley fill activities. Experts convened for a symposium on tbc value of headwater

streams advised the EIS agencies that headwater are ex y valuable in terms of the
biological services they perform for downstream aquatic ecosystems. Many of the concerns
raised by these experts, such as the Joss of organic matter p g and port from the filled

streams, could not be studied with the funding dnd time restrictions of the EIS. However, limited:
field studies did confirm that healthy and diverse macroinvertebrate communities are found in
the uppermost reaches of unmined headwater streams. )
Recommendations; No scientific basis could be established for arriving at an environmentally
“acceptable” amount of stream loss (e.g., 2 rmnmum aﬂowah%e pe:centnge of watershed that
could be filled without adverse effect). T1 e, b streams provide important
ecological functions, direct impacts should be avoided to the greatest practicable extent.

i1 Streams- Macroinvertebrates

Problem; This investigation found that macroifivertebrate communities located downstream of
mining operations are impaired relative to control streams. A general decline in the population
of pollution intolerant species {primarily Mayfiies) was observed, which is indicative of a general
decline in water quality, and a general decline in the overall heaith of the stream. Habitat or
mbsuatedxdnotmmwbethnoomoﬂmgﬁwarmtrmsnﬂw

Recommendations; Water chemistry monitoring efforts should be continued to establish potential
cause and effect relationships, le- can specific chemicals be linked to the biologival impairment.
Shoutd such relationships be established, consideration should then be given to developing or
revising water quality criteria designed to protect aquatic life. Consideration should also be given
to the types of controls that might be implemented to reduce these poliutant loadings.

Il Streams- Fisheries

* Problem: Preliminary results from this investigation found a decline in the population of

ponummlemmﬁshspmmdowmmofmmmgcpmwhwhwmdmﬁveofa
general decline in water quality, and a general decline in the overail heaith of the stream.

Recommendations: Water chemistry monitoring efforts should be continued to establish

-1
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potential cause and effect relationships, ie- can specific chemicals be linked to the bio%ogxcal
impairment. Should such relationships be established, consideration should then be given to
developing or revising water quality criteria designed to protect aquatic life. Consideration
fh;:ﬂd also be given to the types of controls that might be implemented to reduce these pollutant
oadings.

V. Streams- Water Quality

Problem:  Preliminary results from this investigation found that a number of parameters were
elevated downstream of mining operations and that even higher concentrations were found
downstrearn of fills. Differences varied by several orders of magritude, Specific conductance
values differed by hundreds of wohm/em2. Sulfate concentrations differed by the hundreds of
mg/L. Alkalinity, total caleium, and total magnesium differed in the tens of mg/L. Chilotide,

 total potassitum, and total sodium differed in the mg/L range. The'preliminary investigation also
found that mining activity in the study area does not appear to cause any difference inseveral
parameters. Those are: dissolved aluminum, dissolved iron, dissolved manganese, total
beryllium, tojal cadmium, total copper, total manganese, total ury, total phosphorous, total
silver, and total zinc. Analysis is ongoing and the results are subject t change.

Recommendations: Water chemistry monitoring efforts should be continued to establish
potential cause and effect relationships, i¢- can specific chemieals be linked to the biclogical
impairment, Should such relationships be established, consideration should then be given to
developing or revising water quality criteria designed to protedt aquatic life. Consideration
should also be given to the types of controls that might be impleraented to reduce these poliutant
loadings.

V.. Wetlands:

Problem: This investigation conchuded that wetland resources do not seem to be amamr agtural
land cover type in the steep slope terrain of West Vx:gmm The perogntage of vegetated wettands
(PF, PEM, PSS designations) in the five watersheds studied was found to be extremely low,
representing less than 1710 of 1% of the watershed in all cases. The majority of the NWI
wetlands in these watersheds, furthermore, consisted of unvegetated wetlands, andappearedm
most cases to be sediment ponds (PUB designations) associated with mined sites.

The investigation also found that wetlands are becommg established in many sediment structures
located on the tops of mined areas. The wetland fiinctions being provided af the ten wetland sites
studied (mainly linear drainage structures and basin depressions) varied. Many of the wetland
systems were providing excellent sediment stabilization functions, and a few were praviding
good water quality (defined as mutrient retention) and wildiife functions. *

2

 agencles,

This doky was prepared on Wednesday; August 15, 2001 a8 a working draft for internal fmeragency

discussiorns among members representing agencies of the EIS steering tsam. The problems/recommendations
contained in this docunent have not been confirmed or endorsed by the EIS Steering tear ot their respective

Recommendations: Opportunities appear to exist for the creation of functioning wetland systems
on mined sites. Planned wetlands, if incorporated into the restoration design, can provide
valuable finctions by enhancing sediment stabilization, water quality improvement (nutrient
retention), and wildlife habitat on mined sites. As the structures studied were designed to control
sediment, we expected thent to score highly in this regard. The defined water quality function,
on the other hand, is very much dependent on vegetative cover within the wetland system, and
the low percentage of vegetative cover at these sites appears 10 be the reason for their low scores

-in this regard. Wildlife scores are also highly dependent on the vegetative communities present,

the degree of interspersion, and other physical and biological features of the system.

VI Aquatic Ecosystem Enh

Problgm; This investigation/symposium found that it is difficult if not impossible to reconstruct
free flowing streams on or adjacent to mined sites. The difficulty results from the inability to
capture sufficient groundwater flows nécessary to provide a constant source of flow for the new
stream, Only in rare instances will flows be sufficiently captured such that a new stream can be
created on the mined site.

The investi whm‘sympasium also found that it is possible to create functioning wetland systems
on mined sites, and that offsite restoration/enhancement opportunities do exist as a means of
mmpeusamg for logt resources,

dations: While mitigation or cempensation for stream losses that gehemnytnkesthe
foxmofrestnnug degraded streams at offsite locations will seldom replace the functions lost in
the headwater areas, they can provide or enhance other equatic ecosystem functions, and may be
considered as possible mitigation measures in limited situations.

Ponds and wetland areas have been creatsd on mining sites, in connection with sediment contro}
structures, and these aress do perform some aquatic functions. However, it is common practice
1o remove the structures after the bonding period because of safety and/or long-term management

_concemns. Consideration might be given to leaving shallow pond-wetland resources on site.

With respect to the mitigating downstream effects, the stream studies discussed above have
obsmwmmncmmmmmmmbﬁngeiwmddowmmm&nmmkyﬁn
operations, and that these water quality impacts may responsible for the adverse effects that are
being observed in downstreard biological communities. Further work is necessary, therefore, to
evaluate these potential cause and effect relanonshm atd to develop appropriate controls to
minimize such effects.

3.

MTM/VF Draft PEIS Public Comment Compendium

A-366

Section A - Organizations



“This dox was d on fay, Augiist 15, 2001 25 a working draft for Intsrnel intecagency
among P g agencies of the EIS steering team. The problems/recommendations
ined in this d have not been confirmed or endorsed by the EIS Steeting team or their respeciive
.agencies.

VI . Post Mining Land Use

Problem; This investigation found that many sites are not being developed as envisioned when
PMLU variances are granted, and that the supply of flat land seems to outweigh the derhand.
Recommendations: Grester consideration should be given to improving s site’s infrastructure -
(access, water supply and other utilities, etc) if residential, commercial, ot industial PMLU is
the objective. . . . : N

VIII. Soil Health/Forest Productivity

Problem: Current reclamation practices result in conditions that discourage the re-establishment
of trees, s . o
. Requirements for erosion control have promoted the use of vigorous herbaceous .
. vegetation that prevents the establishment of trees S N

. Requirements for erosion control and site stability have resulted in excessive compaction

’ of the rooting medium, preventing establishment and/or proper growth of trees '
. Native topsoils, which contain “all of the living matter that niskes the collection of sand,

silt and clay a living soil capable of sustaining plant life,” are rarely salvaged.

e, Vagiances to the requirement that topsoil be removed, segregated,
stockpited, and saved for redistribution are routinely granted

. “Recognizing that all topsoil is not created equally, topsoil substitutes are

" permissible, provided the new material can be shown to be as good as or
better than the original topsoil....this is an area where on-the-ground
failures occur. The approved substitute material is often whatever material
ends up on top, regardless of the pre-mining overburden tests.” Co

» - When selective overbuiden handling does occur, there is a bias towards
salvaging fine-textured, high-pH soil materials that are good in an
agronomic sense; that is, they provide favorable chemical conditions for
the growth of grasses and legumes. These materials have a negative

. impact on the growth of native trees. .

. State surface mining laws require that “the permit include a discussion of
the utility and capacity of the reclaimed Jand to support a variety of '
alternative uses. This requirement has not been thoroughly addressed by
mining applicants or strictly required by regulatory agencies. Itisa
significant contributing factor why forestry land use is not routinely
chosen for or successful on reclaimed mined lands.*

4
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. OSM and state regulatory authoriti¢s should continue to work toward promoting
reforestation; this will require eliminating some barriers while assuring compliance with
other provisions. ’

- Forestry might be considered by the U.S. Army Corps of Engineers as an appropriate on~
site mitigation for 404 cumulative impacts such as forest frag tion or defi ?

. The SMCRA regulatory authority could view a forestry PMLU as an acceptable offset of
cumulative hydrologic impacts . . .

IX . Terrestrial Plants

mm: ' ' . : .
. The study found no evidence that native hardwood forests, including their herbaceous
understory component, will eventually recolonize large mountaintop mine sites using

. current reclamation methods.
X wildlife
Problems:

. On large-scale steep slope mines, wildlife typical of forest habitats is replaced by wildlifs

typical of grassland or shrub habitats.

. For birds, abundances of the forest interior guild, and some forest interior species, were
significantly lower iss fragmented forest than in intact forest. Some forest species also
wedmec&edme&equmﬁympointsfuﬂhmﬁommipeedges_ .

. Populations of forest birds will be detrimentally impacted by the loss and fragmentation
. of mature forest habitat in the mixed mesophytic forest region, which has the highest bird -
diversity in forested habitats in the eastern United States. Fragmentation-sensitive
species such as the cerulean warbler, Louisiana waterthrush, worm-eating warbler, black-
and-white warbler, and yellow-throated vireo will likely be negatively impqc:ed as
forested habitat is lost and fragmented from MTM/VF. .

5-
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The study was unable to document that grassiand habitats on large-scale surface mines
are good for grassiand birds, and left open the question that they may in fact be
population *sinks.” Additional study is taking place this summer,

e MTM/VF results in a shift Erom a woodland raptor cotraunity to a grassiand mptor
commumity.

. Salamander species decrensed while snake species increased as a result of MTM/VF
Herpetofaunal species that require loose soil, moist conditions, and woody or leaf litter
ground cover generally were absent from reclaired sites.

Recommendations .

Minimizing soil compaction, establishing a diverse vegetative sover, and adding coarse woody
debyris 1o reclaimed sies would provide habitat for some herpetofaunal species more quickly after
mining.

. Large-scale surface coal mining will result in the conversion of large portions of one of
the most heavily forested areas of the country, also considered one of the most
biologically diverse, to grasslarid habitat.

. Unless reclamation practices are changed drastically, it can be assumed thet this -
forest to grasstand conversion is, for all practical purposes, permanent.

. Fven if reclamation practices ate changed, we must still consider the recovery of a.
functional mesophytic forest ecosystem as a long-term ecological experiment with
uncertain results. :

s . Various other patential post mining lnnd uses, such 23 economic deveiopment

© projects, may conflict with rcﬁoreman efforts.

. Theforestsoﬁhssmculs:gmgmphlc area are the mrebreedmsmaforamxmberof
forest interior bird species that have extremely limited breeding ranges, including the
cerulean warbler, which Is currently under review by the Fish and Wildlife Service for
endangered species listing. Even if the grassland habitat created byreclamanonxs
optimal habitat for grassland bird species (which may not be the case), this tegion is
outside of the primary breeding range of these widely-distributed grassland species.

This d wie prepared on Wedneadiy, August 15, 2001 a8 8 working draft for internal interagency

discussions among members representing agencies onhe EIS mingmm The problemsirecommendations

wmm&kmwhavenum firmed or endorsed by the EI$ mmorﬂxeirmgaeaive

agencies.

. Forest produm important to local econmmas and social hetitage will be adversely
affected .

X1 Fill Imemory'

Problem: At least, 563 miles of intermittent and perennial streams have been bumd under vaﬂey
fills in the central Appalachian region.

XU Fill Stwhility

Problem: This investigation has found np systemic failings in the regulations permmng 1o’
ensuring valley fill smbihty

Xl Flooding (Corp of Engineer Modeling & USGS Fill Hydrology Study)

Problem: Extensive surface mining can potentiaily alter the hydrography of the watershed by
either i mcreamng or decreasing the peak flow discharge associated with storm events. The effect
of a surface mine is dependent upon site-specific factors and other factors within the drainage
basin down gradient from mining. The following are mmhmrelmd o mining factors
that tend to affect peak flow discharge:

Increases in the size of the dmmagebaminm’wepeak flow,

Conversely decreases in the size of the drainage basin decrease peakﬂow,
Overly compasted soils and mine spoil increases runoff,

Conversely, loosely compacted soils and mine spoil decrease runoff,
Steeper slopes causes greater runoff than gentler slopes,

“Tree-covered surfaces lessen peak flow more than grass-covered surfaces.
Diversion ditches and sediment ponds lessen peak discharge, and

Excess spoil fills tend to increase base flow and lessen peak flow.

gmm: All mine pe:mit applications should be analyzed rigorously to discern the
impact on surface flow alternations.

XV Blasting Complaint Study.

Problems: Coalfield residents near large-scale surface conl mines are frequently frightened,
startled, and annoyed by blasting.

-7-
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Recommendation: Better cx ication b the coal op ts and the citizens in the

community may significantly reduce these kinds of cmmplamm Some operators and regulatory
atthorities have successfully held public meetings to inform and involve the public on jts
proposed blasting plans.

XV Blasting Dust and Fumes (Dr. English study & Blasting Complaint Study)

Problem: Blasting fumes and gases are byproducts of the explosive reaction of blasting agents
used on modern mining. Because the temperature of blasting gases and fumes is higher than -
smomding ait, most often these hypmdms rise to higher altitudes and dissipate. Blasting dust
is heavier than air and drops from suspension a short distance from the site of blast. However,
both dust and fumes may affect residential axeasad}acamto the blast area under certain
meteorological conditions.

Recommendations: Blasting must not be oanductedwhenwindswiudimdmandﬂnnes
towards riearby populated areas or during times of témperature inversions. Mining companies
typically refrain from biasﬁng during temperature inversions. Some mining operations use’
windsocks located in various locations around the mine in order to monitor wind speed and
direction. This has proven to be a low technology and low, cost solution to the dus!., furne and gas
concerns. ) .

XV1  Blasting Effects on Water Wells (J. Hawkins Presentation Groundwater Symposium)

Problems: The minor water ﬂMom attributed to blasting may cause a short term turbidity
problem, but do niot pose any long term pwblems This fluctuation would not cause well
collapse, as fluctuations from recharge and pumping occurs frequently.

.Mastcftheiongmmmpmmonmquahtymduemzhemming(thcbreakupofthcrocks).
The mechanisms of these changes (via pyrite oxidation) are well kriown.

They increase the dissolved solids component especially sulfate, iron, manganese,
aluminum, and sometin_ws sodium, Occasionally, other minor metals show up.

XVII Groundwater Impects (R.Evans Presentation Groundwater Symposium)

8-
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Problems: Sulfates, conductivity, total dissolved solids, and metals freguently increase in the
groundwater as the result of mining, o

Rechurge to stress relief systems frequently changes spoil water stmige and discharge.
Recharge of “spoil water” to streams frequently increases the sulfates, conductance, and total
dissolved solids. Metal content may inerease but will usoally remm to pmmimng levels after
reclamation.

Regommendations: Further research is needed to study the relationship of geochemistry 10 post-
rmmng water quaixty

Addition research is nesded to study the flow path of ground water through mine spoil.

XVIIt State Programs with Federal Oversight

Problem: Requests for interpretations and guidance from the federal oversightauboriy by the '

_-states are routinely given little to no response.

AOC

. Buffer Zone

. AdverseorMmimalImpacts:mdardsorguxdance
.- Cumulative Impacts

. Mitigation

PG T S

Problem: Lack of clearly defined terms in different Federal programs required for
permits/actions at the same facility and their mtaxionshxp 1o each other,

1. Waste vs. Fill
2. Minimal impact vs. Adversely impacting.
3 Many different stream definitions.
Problem: Lack of coordination between Federal programs for the same facility.

1. Complete SMCRA permit required before USACE 404 permit reviewed.
" 2. Endengered Species comments received after SMCRA permit completed
3. USEPA objections under 402 aftet SMCRA permit issuad or 404 issued.

Problem: Lack of regulatory equality in the Federal programs from state to state.
1. Some states were required to get their 404 permits while others were aflowed to slide.

9-
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2. Some states have had been held to a higher degree or standard in the same USEPA

regions while others are not. Regulations not approved for changes in stanidards when

other states don’t even have that standard in the same EPA Region.
3. USACE not implementing same standards afrequxxemems in VA, KY and WV for
404 permits,
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N %5 P USFUS: P FIERD: OFFICE= — FAX N 814240748 -
Om/l'ﬁﬂl 15:15 FAX 703 338 1885 5 8 _PROGRAW ACTIVITIES

»

‘ _ ' . . : T, m' ‘Willlam Mofiman Tmmmnmm%aﬂv
. o o A‘@ St ot e mmm%mmmﬂm«mamso@osmem
o Many of us will be in Annagolis tomarrow, We might be able to set up & sl around 1pm.
4 We hueve 3 gestin 9

iEle to begiy discusrions on possiile e Bovornd .

. ) ‘Wmhﬁm&mmmmhmgm ) Dave_Densmore@fws.gov ,
. Dava_Dansmors@fws To: Mike Robinson <MROBINSO@OSMRE.GOV>
gov o Cindy_Tibbottdifwe.gov

1011101 12:43 M Subject: Re: EIS Direction

et ASIM, OSM, FW§
Mike:

Weedless to say, this is not 2 shining exwmple of our Départment bhaving
"spoken with one voice, " since T can find no evidence of anyone at FWS
having reviawed or concurred with this spproach. Regardless, based on my
. . initial review, I find I pport this app h, Lf for né other
. : S ) . o reason than the record having amply démonstrated that it has been the
’ . absence of federal oversight, not its confounding influence, that has
gotten us in the fix we are in now. Unfortunately, we will have no
. opportunity to discuss this further next week, since my antire office will
be at 2 workshop at RCTC. If folks can get together this afterncon ér
. tomorzrow, that might work better.

DO

"Mike .

Robingon” T <hanmer.rebeccagepa.gov>,

<MROBINSOSOSM <Ho££man Willism@epamail.epa.gov>,

RE.GOV> «<Peck,Gragoryéepamail.epa. govy,
«<Benjamin Tuggledfws.govs,

18/11/01 <Cindy_Tibbottefws.govs,

09:06 AM <dave densmoresdfws. govs,

<jstutiplgfnet . com>,

<Charles.X.StarkGHQ02. USACE.ARMY.MIL>, )
' <goonrad@imec.isa.us>,

) <Rodney.L.Woods8lrdor . usace. army mil>,
R . . <Michael.D.Gheen@lrhOl.ugace.army.mil>,

- <dvandelinde@mail.dep.state.wr. us>,
: . e ) . : i <rhunterfmail.dep.state.wv.us>,

e T e . : . . <paul.Rothman@mail. state.ky.us>,
N : v 3 - <bcldmme.state.va.ug>,

) M : Llsvémma.state,va.uss>
" ’ v L LT o : . . ce: <Tom_Bovard@ios.dol.gov>, "Al
‘ . S i L Klein” <AKLEINGOSMRE.GOV>, "Bill
’ Kovagie” :

. <BKOVACICBOSMRE.GOV>, "Dave Hartos®
. . <PHARTOS@OSMHE.GOV>, "Buck Miller®
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SGMILLERGUSMRE.GOV>, “"Glenda Owens® FOYTrYYTYE yiifiam Hoffman To: Elaine Surlana/DC/USEPAIUS@EPA

<GOWENSGOSMRE.GOV>, "John Craynon" AN Subjects MTMIVE Briof O5M Visio
<JCRAYNONQOSMRE . GOV>, - "Larry Trainor® Gy  10/79/01 02:89 PM : oo & "

<LTRAINORGOSMRE.GOV>, “"Mary Josie
_ Blanchard" <MBLANCHAGOSMRE.GOV>,

“Roger . Haera's the briefing we gave for the RA yesterday. it should come up if you click on it, and it
Calhoun" <RCALHOUN@OSMRE.GOV>, © . should keep working with each ¢lick, I've slso insluded the "vision” that OSM developed in
"Robert A, . . : responsa to the Griles lotter, .

Penn”. <RPENNGOSMRE . GOV>
Subject: EIE Direction

October2001RABrefingl.e OSMVision.wp

0OSM hds received some exscutive direction from the Department of the
Interior on a overall theme for the EIS to embrace. Attached is a sketch
of our thoughts on how we can scecomplish the stated original intent of the
EX§-«both {mproving environmental protection and government efficisncy.,
It's also in line with the President's desired direction for the energy
policy. the document was shared by Députy Secretary Griles with many of
‘the principals of our agéncies this Monday at a meeting with the
President's il on Envi 1 Quality. I'd like to have an EIS .
Steering Committee call to explain/discuss this concept. and get. your ' .
feedback sometime next week for an hour/hour and a half. Could vou let mé -
know of your availability for a call on, say Tuesday or Wednesday?

{See attached file: White?apar.fimi.dbc) - -

WhitePaper.final.
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Executive Summary
A Plan to Address Mountaintop Mining Issues in Appalachia

The Vision: Streamline the regulation of valley fills by
creating a “one-stop” permitfing authority to satisfy all
pertinent statutory reqiirements.

Background:

@ The federal government provides regulatory grants to states to implement the Clean
Water Act (CWA, Sections 401 and 402) and the Surface Mining Control and
Reclamation Act (SMCRA) within their borders.

@ The states permit surface coal mining and reclamation operations under this delegated
SMCRA authority—-with oversight by the federal Office of Surface Mining (OSM).
The states also permit associated effluent discharges to the “waters of the United
States” from these mining operations under delegated CWA authority--with oversight
by the Environmental Protection Agency (EPA). -

@ The Corps of Engineers (COE) is responsible for regulation of “discharges” of
“dredge and fill” material (overburden, or excess spoil) from surface coal mining
operations under CWA, Section 404.

@ A seitlement agreement in the Southern District Federal Cotrt of West Virginia
(Bragg v Robertsor) provided an interim framework for surface coal mining permit
scrutiny by these agencies until a programmatic environmental impact statement (EIS)
on steep slope, Appalachian mountaintop ndning and valfey fills is complete. The
EIS purpose is to:

“Consider developing agency policiss, guidance, and coordinated decision-
making processes to minimize, to the maximum extent practicable, adverse
environmental effects to waters of the United States and to fish and wildlife
resources from mountaintop mining operations and to other environmental
resources that could be affected by the size and location of fill muaterial in valley
fill sites.”
@ The EIS snalyzes alternatives for enhancing environmental protection, advancing
government efficiency, and allowing for continued efficient production of energy
resources for the nation.

Statutory Concepts:

@ The CWA established general principles providing that impacts to the waters of the
11.8. must be'no more than minimal unless there is adequate mitigntion (nor cause
more than significant adverse effect unless there are no practical alternatives) to offset
the impects. A project that proposes to affect these waters must demonstrate that
alternatives are considered; that the altermative chosen results in minimized impacts;
and that no practical alternative to copducting the project exdsts. “Nationwide™ or
“general” permits authorized by the COE allow projects where net impacts are “less
than minimal,” in accordance with CWA Section 404. Where impacts exceed this
threshold, & more comprehensive “individual” permit and National Eavironmental
Policy Act (NEPA) analyses ate required.

@ SMCRA seeks similar minimization of impacts (to the maximum extent practicable),
but jts requirements cannot supersede the CWA.

Problem:

© The Bragg settlement agreement increased COE and EPA inivolvement in the review
of coal mining permit applications, effectively creating independent state and federal
tegulatory processes. Similar, overlapping, or different SMCRA and CWA statutory
provisions cause government inefficiency and economic jpstability within the volatile
Appalachian economy. This situation has improved, but not maximized,
environmental protection.

Vision/Sotution:

We propose a comprehensive “ops-stop” permitting authority within state govetnment to
satisfy CWA and SMCRA. Prograromatic changes to certain SMCRA regulations ¢an
provide a framework to ensure the environmental protection envisioned by the CWA (as
well as SMCRA), and promote government efficiency, These rule changes are subject to
the Administrative Procedire Act, and should be adopted only after opportonity for full
public review and comment (and concurrenice by EPA). The NEPA compliance
requirements for proposed SMCRA regulations would be satisfied by concurresit
publication of the draft EIS with similar alternatives to the proposed regulations.

© 08M would establish permitting requirements and performance standards, through
rulemaking, to assire compliance with CWA 404. Subsequently, the states would
amend their programs to reflect these requirements. These proposed ruleg would
include modification of the stream buffer zone rule, development of fill minimization
criteria, and necessary adjustment to other OSM regulations to establish comparable
requirements to the CWA 404(b)(1) guidelines.

o Currently, neither SMCRA or state regulations contain provisions for the
applicant to demonstrate the alternatives for sxcess spoil placement
considered when planning a cod] mine. Nor is it explicit in OSM or state rules
that fill minismization considerations ate a requisite part of an application.
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: "o reduced program administation costs
o. The SBZ rule is viewed as more stringent than CWA standards, Revision of o asingle entity with coal mining regilatory

expertise
theSBZmiemmbemtagmedwthmmhumgu}nmychmgesmmﬂmthe for ef tesponsible pr on.
ey s [ aﬁamework fﬁmmt,mvnmmemﬂy ponsible production of energy
° dwm&mmmmipetﬁ}mmw ﬁormdmt:ymdmgmmmbswdm
© SMCRA rulemaking would complement the ongoing COE rulemaking to define combined analyses of SMCRA and CWA performance standards
ombmdcgmﬂeﬁﬂgmmdbysmmwuﬁmgm“ﬁn”(&rth:momﬁf o - complete permit information provided to one reviewing agency
CWA Section 404). o  better basis for decisions and findings by state regulators
‘ o - allows states, which-know more about environmental resources within their
© We prapose to delegate the CWA 404 program to the SMCRA regulatory authority. borders, local conditions, eto. to set priorities for mitigation
The CWA encourages delegation; which is possible for: 1) all types of dredge and fifl o comprehensive Bndarigered Species Act evatuntion and consultation process
activities in the waters of the United States; or, 2) certain limited but similar activities : T
(¢, conl mining). Two states obtained total delegation of the CWA 404 program, Refocusing of the EIS:
and 15 states can issue “state programmatic general permits.” This proposal is ) Cor
practical because: ) © The proposed vision sccomplishes the stated intent of the EIS. The EIS, 4s currently
drafted, however, doss not sufficiently consider options for centralizing and
o The SMCRA permit is already the platform for hydrological and biological streazafining coal mine petmitting. The scope of the EIS should be narrowed to focus
impaot asgessments, as-well as engineering alternafive analyses envisioned by on minimizing and mitigating impacts to the waters of the U.S rather than the broad
404(b)(1) Guidelines. : scope currently contained in the draft,

o - State SMCRA- and CWA-delegated program staffincludes large, multi-
digciphinary groups of scientists and engineers famitiar with mining proposals
and their impacts. State programs have infrastructure in place for inspection
and enforcement. COE districts have more limited staff and mining expertise
to conduct permit review, inspection and enforcement.

o The state regulatory authority agencies must routinely coordinate CWA 401
and 402 and SMCRA, permit issuance. Iitegrating CWA 404 evaluations with
this current practice is a fundamientally efficient and reasonable process
control goal for the Federal and state governments to embrace.

o Combining the existing state CWA 401 water quality certification authority
for mitigation with state 404 delegation provides all the necessary components
for the states to review applications and issue permits that create less than
minimal fmpacts as envisioned by the CWA.

Benefits of the Vision:

& CWA 404 delegation to the states introduces a number of efficiencies. “One-stop”
permitting for coal mining and reclamation operations will result in:

earlier and better public participation

integrated regulatory programs under two federal environmental statutes
streamlined processes with improved environmental protection :
reduced processing times and costs of permit applications .

(o2 w e e}

MTM/VF Draft PEIS Public Comment Compendium A-374 Section A - Organizations



PRI witiiam Hoffman
-
01708/02 08:69 AM

o: Rich Kamp#/R/USEPA/USIIEPA, Gregory
Peck/DC/USEPANIS@EPA, Elsine Suriane/DC/USEPALUS@ERA,
John Goodin/DE/USEPA/USBEPA, Brends

- Mallory/DCIUSEPAAISEBEPA, John LWWDCMQSPNUS@EA
Rabecsa Hanmor/R3/USEPA/US@EPA, Ray
CGeorge/R3/USEPA/USEIERA, Kathy Hodgklss/RA/USEPA/US@EPA

This came, ﬂght out of the blue last mght. There has bean sbsolutely no agency coordination (to
my knowiedge), and it flys In the face of all of our previous agr not 1o desig a preferred
alternative. It IS slso not 8 NEPA or CEQ requirament. . .

i anyone knows any background on this, | would appreciste being brought up to speed.

=~ Forwgrded by William HoHman/R3/USEPA/US on 01/08/02 08:46 AM —

. Michaal Robingon To: William Hottman/R3/USEPA/US@EPA, Jstump@ginet.com,
_ <robinzon@agi.net> mduma@maﬂ .dep.state. wy.us, murw@maﬂ.dsp.mm.wv.m.
7 ” . hm." A USHOR, BTN, mﬁ
ot 102 08:12 PM Pal. Rathman@mal state.ky s, 15v@ vaus,
estarkB396@aol.com

[

Py At &, "

Attached is a new Alternative Pramework Table for discussion on tomorrow's
or ensuing day's conferense calls. Yau will mote that I made Altarnative B
the *proposed action,® and re-lett Al ive C to B and
former D te C.

This ie a result of discussions with our NBPA folks and in line with what -
NEPA and the CEQ rules reduire--which we vsn explain tomorrow or

whenever. I also moved other actions to Tier III bscause thay didn't fit
the overall theme of our altermatives. 7o ba able to explain the
alternatives to executives in our agencies/Dapartments, I zlso added a
statemant on Alternative A for cach action and a problem statement to
justify each action. These additiong are not to be considered vomplete ag
written, but just a somewhat illustrative or a mock-up of a proposed format
that I believe we should complets for presentation "up ovr ladders.* These
<hanges are based on feedback from OSM on the earlier framework
dated 12{20

1+11 talk to you folks tomerrow at 1 pm, on the same dial-up numbar that
we'va been using. If you've misplaced the number, give me a call
412.937,2882 and I'll give it to you. MER

Alternative Framework.1.7.02 2wpd.

EXHIBIT 10

To: Eleing Surlano/OC/USEPAUS@EPA
v 0122002 11:02 AM ce: CHf Ruder/DCIUSEPAVSHEPA, Grsgory Pack/iDCUSERAUSGERA, -
‘ » ! James Havard/OCIUSEPAUSQEPA,

4 MontgomeryDCIUSEPALS@EPA, Steven

Ne
Suh)ect Re: Mt Top cont call on 1/23/02 ot 1 PM@

vm;n-vm William Hotfman

Just to clarify- ‘OSM does agree that the terrestrial impacts are an issue that will be "addressed” in the
EIS- they are, however, claiming thet the terrestrial instias are insignificant, and that the terrestrial issues
shauld take a back seat in the EIS anelysis. We have developed “tisred” actions in the EIS. The first tier
- includes mmwmm but that are slightly different depending on the alternative that gets
elacted. For k h g monitaring will be required under every alternative in the EIS, but tha
monitoring wmbsmomcsmpmhamm tnder the altemative that allows fills into perennial streams than
ibrha aiternative that restricts fills to the ephemeral Zone, mesmndﬁmhdudee actions that will be
the same under avery s such as enh d permit d The
mkdﬁerlnwdeaa&ommatwouldhenmmdo,bmnommmmwnqmadawdom Further-
because Her 3 is a "wish list" 30 10 speek, the EIS would not eveluate the environmental consequences of
their implementation with-the sama degree of analysis- since they never may be implementsd. The
current problem is that OSM Is trying to put all the actions related to terrestrial concerns intg Tier 3- which
he scope of significantly. .

More imuoztmﬂy-mdmmdmrmmhmosmkamwmgmatmn“mym
terrestrigl Issues ta be significant, SMCRA does not give them the authardty t6 do anything about . They
have even gone $0 far as 1 say that SMCRA proliibiis them from taking actions in the upiands 1o require
reforestation, because that is 2 deal that gety worked out between the landowrier and the mining operator
under the PMLU agreement (that they must approve befure a variance is granted??77). If the PMLU is for
pasture- they argue that they cannot require the landowner to do something else (but agein- they have to
approve the PMLU as 8 variance from retuming the land to iis previous condition). In a nuishell, we are
arguiing that if the premiining aras is forest, then the operator must get a variance {0 retum it to anything
mmm&-ﬁmmstAﬂmmWﬁb&MMmmgacﬁoﬂsweﬂaummﬂmdlsmmw
to forast,

Etaine Surianc
Elsine Surlario To: Willam Hoffman/RASEPALIS@EPA, Josaph
01722002 10:27 AM Montgomety/DC/USEPAUS@EPA, Steven
NeugeboresiDCASEPAUS@EPA, Gragory
: PeckiDCAUSEPALISBEPA

ooz CHff Rader/DC/USERPAUS@ERA, James Havard/ DCAISEPAUS@EPA
Subject: Mt Top conf.call on 123702 at 1 PM

Psrmyeadiefamﬁ!summa}mdbewwkloomlmmmm“avam&1 Pt on Wed, 1/23. If you
haive not sent ma the # we need to call you at please do so.

Greg - Eyouamwmb&ahopmmmp!easeaskmmma&amyomsmﬁmsﬁnmﬁhavemm
send me their phord #, Thks. .

The EIS workgroup knows fhey have (o add impacts to rigd , bt OSM maintaing they
donmmemaddmkh%edwmaﬁmummmmmmemmﬂywmkeacﬁon CEQ wilt
give them more info on that count. While ['wouldn't think of telfing DOI what authorities it has officially, but
we afe entibed tou d discussion about al y and prohibitions of taking actions to address

EXHIBIT 11
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